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STATEMENT OF THE CASE 

 On February 1, 1998, Christeson and an accomplice committed a 

triple murder in which they killed a young mother, her nine-year-old son, 

and her twelve-year-old daughter (J.A. 746). During a home invasion, the 

pair bound the children, and Christeson raped the mother at gunpoint on 

her daughter‟s bed (J.A. 746-47). The accomplice then bound the mother‟s 

hands with rope (J.A. 747). They struck both mother and son in the head 

with a blunt object (J.A. 747). 

 After he was recognized by one of the children, Christeson told his 

accomplice, “we got to get rid of them” (J.A. 747). They loaded the mother, 

her children, and property looted from her home into a Ford Bronco (J.A. 

747). They drove to a pond at the edge of a wooded area and forced the 

mother and children to the edge of the pond (J.A. 747). Christeson kicked 

the mother to the ground, stood on her midsection, and slit her throat (J.A. 

747). As she lay on the bank bleeding, the mother told her children that 

she loved them (J.A. 747). Christeson then cut the son‟s throat twice and 

held him under water until he drowned (J.A. 747). The accomplice held the 

daughter‟s feet while Christeson pressed down on her throat until she 
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suffocated (J.A. 747). While the mother was still alive, Christeson and his 

accomplice threw her into the pond on top of her dead children (J.A. 748).  

 Semen recovered from the mother‟s body and from the daughter‟s 

bedsheets contained Christeson‟s DNA, and forensic testing showed that a 

shotgun later pawned by Christeson had been discharged at the crime 

scene (J.A. 748). See also State v. Christeson, 50 S.W.3d 251, 257-59 (Mo. 

banc 2001). A jury convicted Christeson of three counts of capital murder 

in 1999, and returned verdicts of death on all three murders (J.A. 748). 

The Missouri Supreme Court affirmed the convictions and sentences on 

direct review in 2001, and the United States Supreme Court denied his 

petition for writ of certiorari on direct appeal on October 15, 2001 (J.A. 

749).   

 Thirty-one days later, on November 15, 2001, Christeson filed a 

motion for post-conviction review in Missouri state court (J.A. 749). This 

petition was denied, and the Missouri Supreme Court affirmed the denial 

of post-conviction relief in a final ruling on May 11, 2004 (J.A. 750). 

Christeson had another 90 days, until August 8, 2004, in which to petition 

the United States Supreme Court to review the Missouri Supreme Court‟s 
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denial of his request for post-conviction relief (J.A. 750). Christeson did not 

file such a petition (J.A. 750). 

 On July 2, 2004, the United States District Court for the Western 

District of Missouri appointed two attorneys (“original counsel”) to 

represent Christeson in federal habeas corpus litigation (J.A. 749). On 

May 27, 2005, original counsel met with Christeson in prison (J.A. 760).  

Original counsel met with Christeson again on August 4, 2005 (J.A. 760). 

On August 5, 2005, ten weeks after their first meeting with Christeson, 

original counsel filed a federal habeas petition on his behalf (J.A. 760).  

The petition was 51 pages long and alleged 16 grounds for relief, and it 

was accompanied by a 14-page request for evidentiary hearing (J.A. 760). 

In addition, original counsel subsequently filed an 82-page traverse in 

support of the petition, a seven-page brief explaining why they viewed the 

filing as timely, a five-page motion to alter or amend judgment, and a 

nine-page motion for a certificate of appealability, all in support of his 

federal habeas petition (J.A. 760). 

 As noted, original counsel filed Christeson‟s federal habeas petition 

on August 5, 2005—362 days after the expiration of the time for him to 
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seek discretionary review of the denial of state post-conviction relief. In 

calculating the time to file the federal petition under the one-year statute 

of limitations, original counsel thus treated two time periods as tolled: (1) 

the 31-day period between the conclusion of direct review and the filing of 

Christeson‟s application for state post-conviction relief; and (2) the 90-day 

period in which Christeson could have sought, but did not seek, review 

from the United States Supreme Court of the denial of state post-

conviction relief (J.A. 750; see also Doc. 45 in Christeson v. Roper, No. 04-

CV-08004-DW (W.D. Mo.)). 

 When original counsel calculated the filing deadline, colorable 

arguments existed for their conclusions that both the 31-day period and 

the 90-day period were tolled. First, as to the 31-day period, Missouri law 

authorizes the filing of state post-conviction review application within 90 

days of the expiration of direct review. See Mo. Sup. Ct. R. 29.15(b). On 

original counsel‟s view, this rule meant that state post-conviction review 

proceedings had been “pending” during the 31-day period prior to the filing 

of Christeson‟s state application, and were thus tolled under Carey v. 

Saffold, 536 U.S. 214 (2002) (J.A. 750). As it turned out, this conclusion 
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was erroneous as a matter of law. See Christeson v. Roper, 135 S. Ct. 891, 

892 (2015). 

 Second, as to the 90-day period during which Christeson could have 

sought review from the U.S. Supreme Court of the denial of his application 

for state post-conviction review, “both parties agreed that the law was 

unsettled [in 2005] on whether these 90 days should be tolled” (J.A. 750).  

See also Abela v. Martin, 348 F.3d 164, 168-70 (6th Cir. 2003) (en banc) 

(holding that the time for filing a petition for writ of certiorari to review 

the state courts‟ denial of post-conviction relief is tolled, and describing a 

then-existing Circuit split on this question). In 2007, however, the 

Supreme Court resolved the Circuit split on this issue against Christeson, 

overruling the Sixth Circuit and holding that such periods are not tolled.  

Lawrence v. Florida, 549 U.S. 327, 329 (2007). 

 Thus, original counsel miscalculated the due date of the petition and 

filed the original petition 117 days too late (J.A. 751). These 117 days 

included the 31 days between the completion of direct review and the filing 

of a state post-conviction relief motion, and most of the 90-day period after 

the denial of rehearing in the post-conviction appeal when the time for 
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filing a certiorari petition had not yet expired (J.A. 751). Notably, when 

original counsel met with Christeson on May 27, 2005, the time for filing 

his federal petition had already run—but this meeting occurred well before 

original counsel thought the petition was due, based on their 

misunderstanding of the law. 

 On January 31, 2007, the district court dismissed Christeson‟s 

federal habeas petition as untimely under the one-year statute of 

limitations, holding that the 31-day period between the completion of 

direct review and the filing of a post-conviction relief motion was not tolled 

(J.A. 751). The district court found it unnecessary to address whether the 

separate 90-day period was tolled (J.A. 751). Original counsel filed a 

timely Rule 59(e) motion and a request for a certificate of appealability, 

challenging the district court‟s ruling on timeliness (J.A. 751). The district 

court denied the motion on March 16, 2007 (J.A. 751). Original counsel 

then filed a motion for a certificate of appealability in this Court, again 

challenging the district court‟s ruling on timeliness, but this motion was 

denied on June 29, 2007 (J.A. 752). The case lay dormant for the next 

seven years, during which Christeson took no action to pursue his federal 
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habeas claims (J.A. 752). 

 On April 7, 2014, the Missouri Supreme Court ordered Christeson to 

show cause why the court should not set an execution date (J.A. 752). 

Original counsel then contacted attorneys Jennifer Merrigan and Joseph 

Perkovich (“current counsel”) and asked them to review the case and offer 

an opinion on equitable tolling (J.A. 752). On May 23, 2014, current 

counsel filed a motion for substitution of counsel in the district court, 

alleging that original counsel had a conflict of interest, asking for the 

appointment of new counsel in place of original counsel, asking for a stay 

of execution, and asking that current counsel be given 90 days to file a 

motion to reopen the case (J.A. 752). 

 On October 22, 2014, the district court denied the motion to 

substitute counsel (J.A. 753). This Court summarily affirmed on October 

24, 2014 (J.A. 753). The United States Supreme Court granted a writ of 

certiorari and stayed Christeson‟s execution (J.A. 753). 

 The Supreme Court summarily reversed the denial of substitution of 

counsel, holding that Christeson was entitled to conflict-free counsel to 

litigate his equitable tolling claim. Christeson v. Roper, 135 S. Ct. 891 
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(2015). The Supreme Court remanded the case for further proceedings, but 

it noted that Christeson still faced “a host of procedural obstacles” to 

obtaining relief. Id. at 895. Among other things, the Supreme Court noted 

that, to prevail on a Rule 60(b)(6) motion, Christeson would have to 

establish both that the motion was timely “and, more significant here, that 

extraordinary circumstances justify reopening a final judgment.” Id. at 

895-96. The Court held that Christeson would also have to show an 

entitlement to equitable tolling. Id. 

 On remand, the district court terminated original counsel and 

appointed current counsel to represent Christeson (J.A. 754). On March 

31, 2015, current counsel asked for $161,000 to represent Christeson in the 

Rule 60(b)(6) litigation (J.A. 765). The district court found the request 

excessive, and approved $10,000 (J.A. 765). Current counsel then filed a 

Rule 60(b)(6) motion, seeking relief from the final judgment dismissing his 

federal habeas petition as untimely, on grounds of equitable tolling (J.A. 

765). The Rule 60(b)(6) motion also objected to the district court‟s partial 

denial of current counsel‟s request for funding, arguing that inadequate 

funding constituted a constructive denial of counsel (J.A. 765). 
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 On March 8, 2016, the district court denied Christeson‟s motion to 

reopen the final judgment under Rule 60(b)(6), in the order currently 

under review (J.A. 746-767). Regarding current counsel‟s complaints about 

inadequate funding, the district found that current counsel had not filed a 

supplemental motion with additional information supporting a higher 

payment and had not filed an interlocutory appeal from the partial denial 

of funding (J.A. 765). Instead, current counsel had impermissibly waited 

four months and then argued in the Rule 60(b)(6) motion itself that the 

level of funding caused a constructive denial of counsel (J.A. 765). 

 The district court rejected Christeson‟s argument that the partial 

funding award constituted constructive denial of counsel for three reasons. 

First, the district court noted, no amount of money could change the fact 

that original counsel had filed the federal habeas petition too late based on 

a miscalculation of the due date of the petition, and those circumstances do 

not justify equitable tolling (J.A. 765). Second, there was clearly no 

prejudice from the partial denial of funding, since current counsel filed a 

77-page motion and a 49-page reply that articulated and applied the 

applicable law to the facts (J.A. 765-66). Third, the district court found it 
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inexcusable that current counsel waited four months to present the 

constructive denial of counsel claim in the motion itself (J.A. 766). 

 On the merits of the Rule 60(b)(6) motion, the district court found 

that the late filing of the habeas petition was caused by original counsel‟s 

miscalculation of the time when the petition was due (J.A. 750-60). The 

district court held that original counsel had mistakenly concluded that the 

31-day period before the filing of the post-conviction motion and the 90-day 

period after the post-conviction appeal were tolled, and that counsel made 

these miscalculations “based on colorable arguments, and on then-existing 

case law” (J.A. 759). The district court found that original counsel‟s 

explanation for their calculation of the filing deadline was directly 

supported by the record (J.A. 761). The district court also held that, even if 

the calculation had not been supported by colorable arguments, the 

miscalculation still would not be an extraordinary circumstance that 

would justify equitable tolling (J.A. 759). The district court rejected the 

argument that original counsel should have provided incomplete or false 

information to the court in order to support a theory other than 

miscalculation as an explanation for the late filing (J.A. 761). 
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 The district court also found that there was no abandonment in this 

case that would break original counsel‟s agency relationship with 

Christeson, and therefore Christeson was bound by counsel‟s 

miscalculation (J.A. 760-61). The court found that original counsel met 

with Christeson ten weeks before they believed the petition was due, and 

met with him again on the day before they filed (J.A. 760). The district 

court found that original counsel filed numerous pleadings in the habeas 

case including a 16-claim petition, a request for an evidentiary hearing, an 

82-page traverse, a brief on timeliness, a motion to alter or amend 

judgment, and a motion for a certificate of appealability (J.A. 760).  

 The district court held that the seven-year delay in replacing original 

counsel did not affect the conclusion that the late filing was based on an 

attorney miscalculation that does not support equitable tolling (J.A. 762). 

And the district court found that, under the facts of this case, an equitable 

tolling argument would have failed no matter who made it (J.A. 762).  

 In an alternative holding, the district court found that Christeson‟s 

equitable tolling argument also failed based on lack of diligence (J.A. 763-

65). The district court held that the seven-year delay between the denial of 
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the petition as untimely, and the motion to substitute original counsel to 

challenge that ruling, was unreasonable (J.A. 763-65). Based on 

substantial evidence in the record, the district court found that Christeson 

was not prevented from exercising diligence by any putative mental 

incapacity (J.A. 763). During this period, the district court noted, 

Christeson was able to carry out normal everyday functions, and he was 

able to respond to prison conduct violation allegations, identify a witness, 

request an attorney for a grievance, and provide his own version of events 

(J.A. 763). The district court also noted that, about five years after the end 

of the habeas litigation, Christeson began filing bar complaints against his 

original counsel (J.A. 763-64). But in the six-year period from 2008 

through 2013, Christeson did not file any motion with the district court or 

send any correspondence to the district court (J.A. 763). The district court 

found this delay both showed lack of diligence required for equitable 

tolling, and showed unreasonable delay under Rule 60(c)(1) (J.A. 765). 

STANDARD OF REVIEW 

 This Court reviews the district court‟s decision to deny relief under 

Rule 60(b)(6) of the Federal Rules of Civil Procedure for abuse of 
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discretion. City of Duluth v. Fond du Lac Band of Lake Superior 

Chippewa, 702 F.3d 1147, 1152 (8th Cir. 2013). In order to obtain relief 

from a final judgment under Rule 60(b)(6), Christeson was required to 

“demonstrate both the motion‟s timeliness and . . . that „extraordinary 

circumstances‟ justify the reopening of a final judgment.” Christeson, 135 

S.Ct. at 895-96 (quoting Gonzalez v. Crosby, 545 U.S. 524, 535 (2005)); see 

also Gonzalez, 545 U.S. at 536-37 (holding that a new precedent 

interpreting the statute of limitations did not justify reopening a judgment 

incorrectly dismissing a habeas petition as untimely). In addition to 

“extraordinary circumstances,” a motion to reopen a final judgment under 

Rule 60(b)(6), the motion must be filed within a “reasonable time.” Fed. R. 

Civ. P. 60(c)(1). 

 Regarding equitable tolling, this Court “has not decided whether a 

district court‟s refusal to apply equitable tolling is reviewed de novo or for 

abuse of discretion.” Jihad v. Hvass, 267 F.3d 803, 806 n.3 (8th Cir. 2001). 

 But “[i]t is clear we review for clear error any relevant findings of fact 

made by the district court.” Id. In this case, the district court made 

extensive factual findings supporting its determination that equitable 
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tolling was not warranted, and these factual findings are reviewed for 

clear error. Id. The warden respectfully contends that the proper standard 

of review for the ultimate determination on equitable tolling is abuse of 

discretion, see id., but this Court need not decide the question in this case. 

For the reasons stated below, the district court‟s denial of equitable tolling 

should be affirmed under either standard of review.  

To establish entitlement to equitable tolling of AEDPA‟s statute of 

limitations in the district court, the habeas petitioner must show “(1) that 

he has been pursuing his rights diligently, and (2) that some extraordinary 

circumstance stood in his way and prevented timely filing.” Lawrence v. 

Florida, 549 U.S. 327, 336 (2007). Equitable tolling thus requires an 

“extraordinary circumstance” beyond attorney miscalculation or attorney 

negligence. Id. (“Attorney miscalculation is simply not sufficient to 

warrant equitable tolling”); Holland v. Florida, 560 U.S. 631, 651-52 

(2010). An extraordinary circumstance may exist where there has been a 

total abandonment by counsel, and therefore his acts or omissions are not 

constructively attributable to the litigant through agency theory. Id. at 

659-60 (Alito, J., concurring). And even if there is an extraordinary 



15 
 

 

circumstance justifying equitable tolling, the litigant must use reasonable 

diligence to detect his or her attorney‟s error and bring the matter to the 

court‟s attention. Id. at 653. 

 Thus, for Christeson to prevail in the district court, he bore the 

burden of demonstrating (1) that an extraordinary circumstance justified 

equitable tolling of the statute of limitations for his original petition, 

(2) that he pursued his equitable-tolling claim diligently, (3) that an 

extraordinary circumstance justified granting his Rule 60(b)(6) motion to 

reopen the final judgment, and (4) that he filed the Rule 60(b)(6) motion 

within a reasonable time. To prevail on appeal, Christeson must show the 

district court erred or abused its discretion in concluding that he did not 

make each and every one of the required showings. 

SUMMARY OF ARGUMENT   

The dispositive question in this case is whether counsel‟s 

miscalculation of the deadline for filing a federal habeas petition—a 

miscalculation that, though erroneous, was supported by colorable 

arguments from then-existing case law—presents an “extraordinary 

circumstance” that warrants either equitable tolling or reopening of a final 
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judgment under Rule 60(b)(6).   

This question is not close. As the Supreme Court has repeatedly 

stated, “[a]ttorney miscalculation is simply not sufficient to warrant 

equitable tolling, particularly in the post-conviction context where 

prisoners have no constitutional right to counsel.” Lawrence, 549 U.S. at 

336-37. “[A] garden variety claim of excusable neglect, such as a simple 

miscalculation that leads a lawyer to miss a filing deadline, does not 

warrant equitable tolling.” Holland, 560 U.S. at 651-52. “[W]hen a 

petitioner‟s post-conviction attorney misses a filing deadline, the petitioner 

is bound by the oversight . . . . [A]n attorney‟s negligence, for example, 

miscalculating a filing deadline, does not provide a basis for tolling a 

statutory time limit.” Maples v. Thomas, 132 S.Ct. 912, 922-23 (2012). 

Likewise, this Court “agree[s] with those courts that have found counsel‟s 

confusion about the applicable statute of limitations does not warrant 

equitable tolling.” Kreutzer v. Bowersox, 231 F.3d 460, 463 (8th Cir. 2000) 

(citing Harris v. Hutchinson, 209 F.3d 325, 330 (4th Cir. 2000), and 

Taliani v. Chrans, 189 F.3d 597, 598 (7th Cir. 1999)). 

 In this case, original counsel simply miscalculated the filing deadline 
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for Christeson‟s petition. Aside from that miscalculation, original counsel 

actively pursued Christeson‟s federal habeas rights and acted vigorously to 

seek federal review of his conviction, up until the time the petition was 

dismissed as untimely and a certificate of appealability was denied. The 

district court found that original counsel‟s “miscalculation was based on 

colorable arguments, and on then-existing case law” (J.A. 759). The district 

court also correctly found that original counsel were acting in their roles as 

counsel when they made the miscalculation, that they were acting as 

agents for Christeson, and that Christeson was thus bound by their 

decision (J.A. 762). Simply put, “[t]his was not abandonment” (J.A. 761). 

None of these findings was erroneous or an abuse of discretion. 

For similar reasons, original counsel‟s miscalculation of the statute of 

limitations is not an “extraordinary circumstance” that warrants relief 

from a final judgment under Rule 60(b)(6). Quite the contrary, if habeas 

counsel‟s miscalculation of a filing deadline constituted an “extraordinary 

circumstance,” both equitable tolling and relief from final judgments would 

be warranted in a great many cases. Such a result would undermine both 

the finality of judgments and the fundamental purposes of AEDPA‟s one-
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year statute of limitations. 

Moreover, even if extraordinary circumstances warranted both 

equitable tolling and relief from the final judgment, Christeson failed to 

show that he exercised appropriate diligence by waiting seven years to 

assert his equitable tolling claim in the federal courts. Though his counsel 

suffered from a conflict of interest during some of that time, Christeson 

had no constitutional right to counsel in post-conviction proceedings at all. 

 The district court‟s factual findings that Christeson is mentally capable of 

diligence, and that he failed to exercise diligence in identifying his 

attorneys‟ error and bringing it to the court‟s attention, are supported by 

substantial evidence in the record. For similar reasons, the district court‟s 

holding that Christeson failed to file his Rule 60(b)(6) motion in a 

“reasonable time” under Rule 60(c)(1) was also demonstrably correct.  

These rulings provide independent and adequate reasons to affirm the 

district court‟s ruling in this case. 

Finally, Christeson‟s argument that he was constructively denied 

counsel during the Rule 60(b)(6) litigation because the district court paid 

his current counsel $10,000, as opposed to the $161,000 they requested, 
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was not properly preserved and is without merit. No amount of money 

could change the fact that original counsel simply miscalculated a filing 

deadline. And as the district court found, current counsel vigorously 

advocated Christeson‟s position in seeking relief under Rule 60(b)(6). 

Granting current counsel‟s exorbitant funding request would have served 

only to interject needless expense and delay into these proceedings. 

ARGUMENT 

I. The District Court Correctly Held That Original 

Counsel’s Miscalculation of the Filing Deadline for 

Christeson’s Federal Habeas Petition Did Not Constitute 

an “Extraordinary Circumstance” Warranting Equitable 

Tolling or Reopening a Final Judgment Under Rule 

60(b)(6). 

 

 As noted above, to prevail in the district court, Christeson was 

required to demonstrate an “extraordinary circumstance” to justify 

equitable tolling of AEDPA‟s one-year statute of limitations, and to 

warrant reopening a final judgment. The district court did not err or abuse 

its discretion in holding that Christeson failed to make each of these 

showings. On the contrary, “[a]ttorney miscalculation is simply not 

sufficient to warrant equitable tolling, particularly in the post-conviction 
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context where prisoners have no constitutional right to counsel.”  

Lawrence, 549 U.S. at 336-37; see also Holland, 560 U.S. at 651-52; 

Maples, 132 S.Ct. at 922-23; Kreutzer, 231 F.3d at 463; Harris, 209 F.3d at 

330; Taliani, 189 F.3d at 598.  

A. Original counsel simply miscalculated the due date 

of the habeas petition, and that is not a sufficient 

reason to toll the statute of limitations. 

 

The dispositive question before this Court is whether Christeson is 

entitled to equitable tolling of the statute of limitations based on his 

attorneys‟ miscalculation of the filing deadline. He is not. 

1. The late filing, though erroneous, was based on 

a colorable reading of then-existing precedent. 

 

 The district court found the late filing of the petition was based on 

original counsel‟s miscalculation of the time when the petition was due 

(J.A. 750-60). The district court held that original counsel mistakenly 

concluded that two key time periods were tolled: the 31-day period 

between direct appeal and state post-conviction review, the 90-day period 

after the completion of state post-conviction review. Based on this factual 

record, the district court found that counsel made this miscalculation 
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relying “on colorable arguments, and on then-existing case law” (J.A. 759, 

761). The district court concluded that even if the calculation had not been 

supported by then-existing case law, the miscalculation would still not be 

an extraordinary circumstance that would justify equitable tolling (J.A. 

759). That analysis is correct. 

 Original counsel miscalculated the due date of the petition and filed 

the original petition 117 days late (J.A. 751). The 117 days included the 31 

days between the completion of direct review and the filing of a state post-

conviction relief motion, and part of the 90-day period after the denial of 

rehearing in the post-conviction appeal when the time for filing a certiorari 

petition had not yet expired (J.A. 751). Had original counsel‟s calculation 

been correct, the federal petition would have been timely filed. 

 In arguing that the petition was timely filed, original counsel relied 

on Carey v. Saffold, 536 U.S. 214, 219 (2002), to argue that the 31-day 

period was tolled; the parties agreed that there was a Circuit split on 

whether the 90-day period was tolled (J.A. 750; see also Doc. 45 in 

Christeson v. Roper, No. 04-CV-08004-DW (W.D. Mo.)). Original counsel 

were wrong as to both conclusions. But case law existing at the time of 
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original counsel‟s calculation provided colorable support for their 

reasoning. 

 First, colorable support existed for original counsel‟s miscalculation 

as to the 31-day period. In Carey, the United States Supreme Court held 

that California habeas corpus petitions were “pending” in the California 

Court of Appeals and the California Supreme Court during the period 

before petitions for discretionary appellate review were filed. Carey, 526 

U.S. at 219. The Court went on to hold that the statute of limitations was 

tolled during this period. Carey, 526 U.S. at 219-20 (holding that state 

collateral review was pending during the entire process until its 

completion, even during periods when actions had not yet been filed in 

higher courts after denial in lower courts). Similarly, in Williams v. 

Bruton, 299 F.3d 981 (8th Cir. 2002), this Court found that the statute of 

limitations was tolled during the period a petitioner could have filed an 

appeal of the denial of post-conviction relief motion but had not done so—

and this was so even if he ultimately did not file it. 

 Under Carey and Williams, once the initial post-conviction motion is 

filed, the post-conviction case is “pending” until the process is finally 



23 
 

 

completed—even if, at a particular time during that period, a petition or 

motion has been denied by a lower court, and the case has not yet moved 

to a higher court. But original counsel read the cases more broadly to 

conclude that post-conviction review is also “pending” between the 

completion of direct review and the filing of the initial post-conviction 

motion. That conclusion was an incorrect, but colorable, reading of the law. 

 The law at the time of original counsel‟s miscalculation also provided 

colorable support for counsel‟s conclusion that the 90-day period in which 

to seek review from the U.S. Supreme Court of the denial of state post-

conviction relief was tolled. In Abela v. Martin, 348 F.3d 164, 170 (6th Cir. 

2003) (en banc), the Sixth Circuit had held that the statute of limitations 

is tolled between the completion of the post-conviction appeal and the 

expiration of the time for filing a certiorari petition. The Sixth Circuit 

relied on Carey for support. Id. After Christeson‟s petition was filed, the 

Supreme Court overruled Abela and held that the time for filing a 

certiorari petition following the post-conviction appeal is not tolled. 

Lawrence v. Florida, 549 U.S. 327 (2007). Lawrence  thus established that 

original counsel were wrong in their interpretation of the statute of 
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limitations on this issue, but as the Sixth Circuit‟s own calculations in 

Abela attest, the mistake was a reasonable one supported by a colorable 

reading of precedent. 

2. The Supreme Court’s precedents and those of 

this Court make clear that habeas counsel’s 

miscalculation of a statute of limitations cannot 

justify equitable tolling. 

 

 The Supreme Court‟s precedents and those of this Court make clear 

that because Christeson‟s counsel made a simple miscalculation of the 

filing deadline—one supported by colorable, if erroneous, arguments—the 

“extraordinary circumstances” required to justify equitable tolling are not 

present here.  

 In Lawrence v. Florida, 549 U.S. 327 (2007), habeas counsel missed a 

filing deadline based on outright negligence rather than a good-faith 

interpretation of existing law. Still, the Supreme Court refused to 

equitably toll the statute of limitations. Counsel in Lawrence mistakenly 

assumed that the time for filing a petition for writ of certiorari following 

the post-conviction appeal tolled the statute of limitations. Id. at 331-32. 

Unlike original counsel in this case, counsel in Lawrence could point to no 
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colorable support for their conclusion. Abela had not yet been decided, and 

all the federal Circuits to address the question had held that period for 

seeking certiorari did not toll the statutory time limitation. Id. at 336 

(noting that, at the time the limitations period expired, all Circuits that 

had addressed the question had found that the deadline was not tolled). 

Nevertheless, the Supreme Court refused to equitably toll the deadline, 

finding that if a mistake in calculating a limitations period justified 

equitable tolling, then a statute of limitations would be tolled in every case 

where an attorney missed a deadline. Id. at 336.  

 Unlike original counsel here, counsel in Lawrence were not simply 

mistaken, they were negligent. The Supreme Court held that this did not 

warrant equitable tolling. 

 This Court has held the same. In Kreutzer v. Bowersox, 231 F.3d 460 

(8th Cir 2000), counsel for a capital habeas petitioner filed the habeas 

petition two weeks late, even though a pleading by the warden gave him 

notice that his planned filing date would fall outside the statutory 

deadline. This Court held that “counsel‟s confusion about the applicable 

statute of limitations does not warrant equitable tolling.” Id. at 463.  
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Contrary to the conduct of original counsel here, the conduct of counsel in 

the Kreutzer’s case was notably negligent. In Kreutzer, the warden 

explicitly warned petitioner‟s counsel of the impending deadline, which 

counsel then ignored. No such negligence is present in this case. Yet still, 

this Court in Kreutzer held that tolling was not warranted. 

  Lawrence and Kreutzer control here. The district court did not abuse 

its discretion by refusing to impose equitable tolling simply because 

original counsel miscalculated a filing deadline. 

3. Original counsel did not “abandon” Christeson. 

 

 Christeson further argues that his original counsel “abandoned” him 

and that he is therefore not bound by original counsel‟s actions under 

agency law.  That argument is refuted by the record, and the district court 

properly rejected it 

 Original counsel met with Christeson in prison on May 27, 2005, 

fully ten weeks before they filed his federal habeas petition on August 5, 

2005 (J.A. 760).  They met with again the day before filing the petition 

(J.A. 760).  This hardly constitutes abandonment.  At the time counsel met 

with Christeson in May 2005, there was ample time to prepare and file a 
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federal habeas petition, based on original counsel‟s (erroneous) calculation 

of when the petition was due. Moreover, original counsel acted diligently in 

preparing that petition. On August 5, 2005, three days before what they 

believed was the filing deadline, original counsel filed a 51-page petition 

that alleged 16 grounds for relief and a 14-page request for an evidentiary 

hearing (J.A. 760). Original counsel subsequently filed an 82-page traverse 

in support of the petition, a seven-page brief explaining why they viewed 

the filing as timely, a five-page motion to alter or amend judgment, and a 

nine-page motion for a certificate of appealability (J.A. 760). 

 As the district court correctly found, “this was not abandonment” 

(J.A. 761). The district court correctly held that counsel did not cease to be 

agents in a meaningful sense, and did not fail to research the proper filing 

date (J.A. 761). The court also found that if original counsel had 

immediately argued for equitable tolling or had immediately withdrawn to 

let someone else make an equitable tolling argument, the argument would 

have still failed under Kreutzer and Lawrence (J.A 761-62). 

 These conclusions are strongly supported by the record. There is no 

evidence suggesting that original counsel‟s failure to meet the filing 
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deadline, and their meetings with Christeson after that deadline, was 

based on anything other than a simple mistaken calculation. A mistaken 

calculation, without more, is not “abandonment.” It is attorney error. And 

as the Supreme Court and this Court have both held, mere attorney error 

does not constitute an “extraordinary circumstance” justifying equitable 

tolling. 

 To be sure, at some point after the district court and this Court held 

that they had missed the filing deadline, original counsel acquired a 

conflict of interest that prevented them from effectively representing 

Christeson on this issue. See Christeson, 135 S. Ct. at 894. But this conflict 

of interest arose, at the earliest, after the district court had dismissed the 

petition as untimely, and this Court had denied a certificate of 

appealability on that question. Up until then, original counsel‟s interests 

were wholly aligned with Christeson‟s—both had every incentive to argue 

that the petition had not been filed untimely. Their conflict of interest did 

not emerge until the ruling on timeliness became open to collateral attack 

by alleging negligence by original counsel—in other words, after conclusion 

of the original proceedings on the federal habeas petition. See id. 
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Christeson insinuates that original counsel engaged in bad-faith 

misconduct prior to that time, repeatedly accusing them of “fraud” against 

Christeson, and engaging in a “self-interested cover-up” (J.A. 761). But 

there is absolutely no evidence to support this insinuation. Rather, “[t]hese 

serious accusations are not supported by actual facts, but by speculation 

and conjecture” (J.A. 761). 

 Accordingly, the facts of this case bear no resemblance to those cases 

in which the Supreme Court has found abandonment by counsel. For 

example, in Holland, habeas counsel engaged in a “near-total failure to 

communicate with petitioner or to respond to petitioner‟s many inquiries 

and requests over a period of several years.” Holland, 560 U.S. at 659 

(Alito, J., concurring). In Maples, the petitioner‟s habeas counsel had “left 

the law firm” and their “new employment disabled them from continuing 

to represent Maples,” but “[t]hey did not inform Maples of their departure 

and consequent inability to serve as his counsel,” and they did not seek the 

“trial court‟s leave to withdraw.” Maples, 132 S.Ct. at 916-17. Instead, 

Maples‟ case remained pending while critical deadlines passed, with no 

attorney representing Maples at all. Id. Here, by contrast, original counsel 
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met with Christeson multiple times and actively pursued habeas relief 

through the time his federal petition was finally denied as untimely. This 

was not “abandonment,” but attorney error. 

4. The district court’s partial denial of current 

counsel’s funding request did not constitute a 

constructive denial of counsel for the Rule 

60(b)(6) motion. 

 

 Christeson finally alleges that he was constructively denied counsel 

to litigate his Rule 60(b)(6) motion because the district court authorized 

$10,000 for the motion, rather than the $161,000 that current counsel 

requested. The district court properly rejected that argument, for three 

reasons. First, no amount of money could change the fact that original 

counsel filed late based on a simple miscalculation of the due date of the 

petition. That miscalculation does not justify equitable tolling (J.A. 765). 

Second, there was no conceivable prejudice, as current counsel filed a 77-

page motion and a 49-page reply brief that articulated and applied the 

applicable law to the facts (J.A. 765-66). Third, the district court found it 

inexcusable that current counsel waited four months to present the 

constructive denial of counsel claim in the motion itself (J.A. 766). Simply 
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put, the facts of the case demonstrate that Christeson was never entitled 

to equitable tolling, and no amount of additional funding could have 

changed that outcome. 

 The equitable tolling issue resolves this case. Moreover, where, as 

here, a district court may determine a Rule 60(b)(6) motion from the 

record, no evidentiary hearing is required. Shultz v. Commerce First 

Financial, 24 F.3d 1023, 1025 (8th Cir. 1994) (where district court could 

resolve timeliness issue from the record, no hearing was required). 

B. Original counsel’s miscalculation of the filing deadline 

did not constitute an extraordinary circumstance 

justifying relief under Rule 60(b)(6). 

 

For similar reasons, the district court correctly concluded that there 

was no “extraordinary circumstance” to justify reopening a final judgment 

under Rule 60(b)(6). As noted above, a Rule 60(b)(6) motion must itself be 

based on “extraordinary circumstances.” Gonzalez v. Crosby, 545 U.S. 524, 

535-38 (2005). In Gonzalez, a petitioner filed a timely habeas petition, but 

the district court denied the petition as untimely under then-existing 

circuit precedent, and the Eleventh Circuit denied a certificate of 

appealability. Id. The Supreme Court later interpreted the statute in a 
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way that established that the petition had, in fact, been timely. Id. 

The petitioner in Gonzalez filed a Rule 60(b)(6) motion seeking to 

reopen his case, but the Supreme Court found there were not sufficiently 

extraordinary circumstances to justify relief from a final judgment. Id. In 

other words, a mistake of law by the district court did not rise to the level 

of an “extraordinary circumstance.” The circumstances in Gonzalez, where 

the petition was erroneously dismissed as untimely, are more 

extraordinary than the circumstances in this case, which presents a 

garden-variety case of attorney miscalculation. The absence of 

extraordinary circumstances required by Rule 60(b)(6) provides an 

independent and adequate reason to affirm the district court decision. 

II. Christeson Did Not Diligently Pursue His Claim for 

Equitable Tolling, and His Seven-Year Delay 

Demonstrates That He Is Not Entitled to Equitable 

Tolling and That His Rule 60(b)(6) Motion Was Not Filed 

in a “Reasonable Time” Under Rule 60(c)(1). 

 

 In two additional holdings, the district court found that Christeson 

failed to exercise the diligence required to pursue a claim of equitable 

tolling, and failed to act in the “reasonable time” required by Rule 60(c)(1) 

(J.A. 763-65). These determinations are based heavily on the district 
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court‟s factual findings based on evidence in the record. Such findings of 

fact are reviewed for clear error. Jihad, 267 F.3d at 806 n.3. 

 In ordinary circumstances, a seven-year delay neither reflects 

diligence nor constitutes a “reasonable time” in which to seek relief from a 

final judgment. Seeking to justify this delay, Christeson contends at length 

that he is incapable of diligence due to putative mental deficiencies. But 

the district court cited extensive evidence in the record supporting its 

determination that Christeson is mentally capable of diligence (J.A. 763-

64). Among other things, the district court cited inmate statements in the 

record establishing that Christeson “can perform normal, everyday 

functions” and that “he is able to read, write, draw, watch television, cook, 

make friends, and play bingo, cards, sports, and Dungeons and Dragons” 

(J.A. 763). Moreover, the district court relied on evidence indicating that 

Christeson‟s delay was not due to mental incompetence but from partial 

disengagement from his habeas proceedings, noting that another inmate 

described Christeson as being “frustrated” by the lack of information about 

his case but having a “screw it attitude” toward his situation (J.A. 763).  

 In addition, Christeson showed that he is capable of diligence in 
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other proceedings. The district court cited examples in the record where 

Christeson had responded to defend himself against allegations of prison 

rule violations (J.A. 763). The district court also noted that Christeson on 

multiple occasions had identified a witness to support his position, 

requested a grievance form, and requested an attorney (J.A. 763). The 

district court also found that the record showed that, with the assistance of 

a fellow inmate, Christeson lodged a bar complaint against original 

counsel, and that his ability to do so undermines the claim that he was 

afraid to seek assistance because of the nature of his crimes (J.A. 763-64). 

The district court noted that the record shows Christeson filed additional 

bar complaints approximately five years after the dismissal of his habeas 

petition (J.A. 763-64). The district court found that Christeson had the 

intellect and ability to monitor his case, that he filed a pro se document 

with the district court, and that he was not solely reliant on original 

counsel (J.A. 764). 

 None of these findings is clearly erroneous, and the district court‟s 

conclusions on diligence and timeliness are plainly correct. “The evidence 

in the record simply does not demonstrate that, during the applicable time 
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period, [Christeson] was so incapable of rational thought that he could not 

appreciate his legal situation or ascertain that he must take steps to 

protect his rights.” Woods v. Kelley, No. 5:13-CV-00279-KGB, 2015 WL 

1858809, at *5 (E.D. Ark. April 22, 2015). In the analogous context of 

equitable tolling, this Court has required a litigant seeking to excuse delay 

based on mental incapacity to “come forward with evidence that a mental 

condition prevented him or her from understanding and managing his 

affairs generally and from complying with the deadline that he seeks to 

toll.” Lyons v. Potter, 521 F.3d 981, 983 (8th Cir. 2008) (quoting Jessie v. 

Potter, 516 F.3d 709, 715 (8th Cir. 2008)). Here, based on the district 

court‟s findings, Christeson comes nowhere near meeting this standard or 

any similar standard. 

 Christeson repeatedly takes issue with the district court‟s factual 

findings by pointing to other evidence that, he contends, shows that he is 

mentally incapable of diligence. But these arguments misapprehend the 

standard of review of the district court‟s factual findings. When they are 

reviewed for clear error, “findings of fact will only be set aside when, if 

there is some evidence to support the findings, the reviewing court on the 
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entire record is left with a „definite and firm conviction that a mistake has 

been committed.‟” Willis v. Henderson, 262 F.3d 801, 808 (8th Cir. 2001) 

(quoting Anderson v. City of Bessemer City, 470 U.S. 564, 573 (1985)).  

“This standard of review does not authorize a reviewing court to decide 

fact issues de novo nor does it allow the reviewing court to decide the 

better of two permissible views of the evidence.” Id. “Rather, under the 

clearly erroneous standard of review, a reviewing court must show 

deference to the original fact-finder if there was substantial evidence in 

the record to support the factual findings.” Id. As discussed above, there 

clearly was “substantial evidence in the record to support the factual 

findings” of the district court as to Christeson‟s capacity for diligence. Id. 

 Finally, the district court held that Christeson, though he was 

capable of doing so, had not acted diligently or in a reasonable time in 

raising his equitable-tolling claim. The district court noted that during the 

six-year period from 2008 through 2013, Christeson did not file any motion 

with, or send any correspondence to, the district court (J.A. 763). The 

district court held that the seven-year delay between the denial of the 

petition and the motion to substitute original counsel was not justifiable 
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(J.A. 763-65). This seven-year delay did not reflect diligence or timeliness. 

Compare Villasenor v. United States, No. 11-CV-6975, 2012 WL 631909, at 

*4 (N.D. Ill. Feb. 22, 2012) (“While no rule of thumb has evolved from the 

case law as to how long a petitioner may reasonably take to discover his 

attorney‟s missteps, the thirty-four months . . . that it took Petitioner here 

to act cannot be found to be the exercise of reasonable diligence.”).  

Christeson‟s “failure to act as set out above and the sheer length of delay 

in filing this petition demonstrate that [he] did not pursue his rights with 

reasonable diligence; therefore, equitable tolling of the one year limitation 

period is not available.” Id. 

 Thus, the district court found the delay in this case showed both lack 

of the diligence required for equitable tolling, and unreasonable delay 

under Rule 60(c)(1) (J.A. 765). The record supports the district court‟s 

conclusion that Christeson could appreciate his legal situation, and take 

the steps necessary to protect his rights (J.A. 764). But despite this, 

Christeson filed no motion or correspondence with the district court in 

2008, 2009, 2010, 2011, 2012, or 2013 (J.A. 764). The district court did not 

err in rejecting the Rule 60(b)(6) motion based on excessive delay. 
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CONCLUSION 

 For the reasons stated, this Court should affirm the district court‟s 

denial of the Rule 60(b)(6) motion. 
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