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My Turn: The author of Arizona's death penalty statue now argues it's unconstitutional. More than 20 former
judges, prosecutors and legal experts want the U.S. Supreme Court to agree.

We’ve been tinkering with the death penalty for 40 years, but haven’t been able to remove mistakes and
unfairness from the system.

As president of Arizona Attorneys for Criminal Justice, I joined with more than 20 former Arizona judges, former
prosecutors and legal experts to urge the U.S. Supreme Court to accept a challenge to Arizona’s death penalty
statute (/story/news/local/arizona-investigations/2017/08/15/attorneys-ask-us-supreme-court-review-arizona-
death-penalty-laws/570077001/) and end capital punishment in our state and nationwide.

Former Judge Rudy Gerber, who co-authored Arizona’s death penalty statute, has joined in our challenge to
the statute, agreeing that it is now unconstitutional. Why? 

Most cases can't be 'worst of the worst'

The court has held that the death penalty is only constitutional if it is reserved for the “worst of the worst.” To comply with this narrowing requirement,
prosecutors must prove there is at least one aggravating factor before the death penalty can be imposed.

Gerber, to help comply with this requirement, co-drafted the statute with six aggravating factors, any one of which qualifies a defendant for the death
penalty. Over time, the Arizona Legislature has piled on more. Today, prosecutors have 14 aggravating circumstances to allege
(http://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/13/00751.htm).

There are now so many aggravating factors that Arizona prosecutors can seek the death penalty in 99 percent of first-degree murder cases. Ninety-
nine percent of cases cannot all be “the worst.”

The Legislature has failed its constitutional duty to narrow the death penalty to the most deserving offenders. The prosecuting agency has the right to
decide in which cases it will pursue the death penalty, and the exercise of that discretion varies throughout the state, from zero in some counties to
among the highest in the country in others.

Maricopa County leads the nation in death penalty sentences, with a far greater number of cases prosecuted as capital crimes. The Sixth Amendment
guarantees that these defendants have the right to counsel and these attorneys must be specially trained and qualified.  

31 states have nixed the death penalty

One consequence is that the county, on multiple occasions, has run out of defense attorneys (/story/news/local/arizona-investigations/2017/03/26/death-
penalty-cases-maricopa-county-attorney-bill-montgomery/99238852/) who are qualified to handle capital cases. As a result, capital cases often wait —
sometimes for years — for justice for all parties involved.
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There currently are a staggering 56 death penalty cases pending in Maricopa County’s Superior Court. Capital murder cases cost eight to 40 times more
than first-degree murder cases where the death penalty isn’t being sought.

Increased costs include not only attorneys but court administration, housing, jury compensation and delays to other cases. And because some counties
have the money to prosecute death penalty cases and some don’t, where the crime occurred can become more important than the facts of the case.

As a nation, we have moved away from capital punishment. Thirty-one states have stopped using the death penalty. Nineteen have formally abandoned
it, four have instituted moratoria, and eight have not had an execution in the past decade.

Other states keep the public safe through sentences of life without parole. Arizona, which has already abolished parole for adults, can do the same.

The court should accept review of Hidalgo vs. Arizona (http://www.scotusblog.com/case-files/cases/hidalgo-v-arizona/) and hold capital punishment
unconstitutional in our state and everywhere else.

Regardless, the State of Arizona should take a hard look at why we are spending so much money to continue to engage in this failed experiment.  It is
time to admit that the system is broken beyond repair.

Amy Kalman is a defense attorney in Maricopa County with experience in capital litigation, and is the president of Arizona Attorneys for Criminal Justice.
Email her at amykalman.aacj@gmail.com (mailto:amykalman.aacj@gmail.com); on Twitter, @amykalman_aacj (http://twitter.com/amykalman_aacj).
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