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QUESTION PRESENTED 

Whether a court may deny adequate funding of defense counsel in a capital 

habeas proceeding – thereby requiring counsel for an indigent prisoner to proceed 

pro bono, or subject to unduly restrictive fee caps – on the basis of the legal 

profession’s commitment to provide pro bono services.

STATEMENT REGARDING PERMISSION TO FILE 

Pursuant to Fed. R. App. P. 29(a), the American Bar Association (the 

“ABA”) requested consent of all parties to the filing of this brief.  Both parties 

consented to the appearance of the ABA as an amicus curiae in this case.  

Therefore, under Fed. R. App. P. 29(a), the ABA may file this brief.1

INTEREST OF AMICUS CURIAE

The ABA, as amicus curiae, respectfully submits this brief in support of the 

Petitioner.  While the ABA takes no position on the death penalty itself, the ABA 

urges the Court to ensure adequate funding of the defense effort for indigent capital 

prisoners entitled to appointed counsel in federal habeas corpus proceedings, a 

critical and highly complex stage of litigation.  Reliance on pro bono

representation is no substitute for an adequately funded defense, which is 

necessary to provide effective representation. 

1 No counsel to a party authored this brief in whole or in part.  No party, or party’s 
counsel, contributed money that was intended to fund preparing or submitting the 
brief.  No person, other than the amicus curiae, its members, or its counsel, 
contributed money that was intended to fund preparing or submitting the brief. 
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The ABA is the world’s largest voluntary professional membership 

organization and the leading organization of the legal profession in the United 

States.  Its members include prosecutors, public defenders, private lawyers, solo 

practitioners, and law enforcement and corrections personnel in addition to 

legislators, law students, law professors, and non-lawyer “associates” in related 

fields.  Its mission is, in part, to serve the public and the legal profession by 

advocating for the ethical and effective representation of all clients. 

The ABA’s rules of professional conduct include guidelines and standards 

for the representation of clients in the uniquely complex and high-stakes context of 

capital litigation.  The Guidelines for the Appointment and Performance of 

Defense Counsel in Death Penalty Cases, which were first adopted as ABA policy 

in 1989 and revised in 2003, set forth a baseline for effective representation at 

every stage of a capital case and have been widely adopted by state and local bar 

associations and indigent defense organizations, and by court rule in many death 

penalty jurisdictions.  The ABA Standards for Criminal Justice also provide 

guidance on professional conduct based on the consensus views of a broad array of 

criminal justice professionals. 

The ABA’s focus has been and remains on ensuring that all clients, 

including capital habeas petitioners, receive quality legal representation.  The ABA 

provided testimony in support of the provision of funding for indigent criminal 
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defense under the Criminal Justice Act of 1964 (“CJA”), as well as the higher 

funding levels for capital cases authorized by the Antiterrorism and Effective 

Death Penalty Act of 1996 (“AEDPA”).  For more than thirty years, the ABA 

Death Penalty Representation Project also has worked actively to improve the 

quality and availability of counsel in death penalty cases by recruiting counsel 

from law firms to handle capital cases.  ABA-recruited counsel have represented 

over 300 individuals in capital cases, most of them in the post-conviction context.   

SUMMARY OF ARGUMENT 

Reliance on pro bono representation is not a substitute for an adequately 

funded defense, especially in capital habeas corpus proceedings which require full 

investigation of the relevant facts and law and may be exceptionally complex.  

Recognizing this principle, federal law grants indigent petitioners in capital cases a 

right to appointed counsel in federal habeas corpus proceedings.  Yet federal courts 

too often fail to grant the funding necessary for these attorneys to provide effective 

representation.  Instead, courts increasingly seek to mandate pro bono

representation in capital cases, either outright or by failing to fully fund the 

defense.  The ABA is a strong and longstanding advocate of pro bono

representation, and encourages attorneys to provide at least 50 hours of such 

services per year.  See ABA Model Rules of Prof’l Conduct R. 6.1.  But pro bono

representation cannot be the norm for constitutionally or statutorily mandated 
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counsel, and especially for the profound responsibility of representing an 

individual whose life is at stake.  Adequate funding of the capital defense effort is 

necessary to ensure that indigent persons have access to quality legal services.  

Attempts to remedy inadequate funding in capital habeas cases with calls for pro 

bono service are not only inconsistent with the premise of state-provided counsel; 

they also are unworkable in practice. 

The United States Supreme Court reviewed this case in 2015 and remanded 

the case to federal district court with the instruction that the court should provide 

qualified, conflict-free defense counsel.  Christeson v. Roper, 135 S. Ct. 891, 893-

95 (2015) (per curiam) (relying on Martel v. Clair, 132 S. Ct. 1276 (2012)).  The 

district court subsequently appointed counsel but, rather than authorize appropriate 

funding provided by statute, invoked the legal profession’s general commitment to 

provide pro bono service in order to justify granting only a small fraction of the 

necessary funding requested by counsel.  The district court’s refusal to grant 

adequate compensation frustrates the Supreme Court’s intent to ensure 

Christeson’s access to effective, conflict-free representation. 

ARGUMENT 

Requiring that attorneys litigate a capital habeas case pro bono, or subject to 

unduly restrictive fee caps, undermines the court’s important role of safeguarding 
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the statutory right to counsel under 18 U.S.C. § 3599.  It also conflicts with 

numerous ABA standards, including the 2003 ABA Guidelines for the 

Appointment and Performance of Defense Counsel in Death Penalty Cases (“ABA 

Death Penalty Guidelines”)2 and the ABA Standards for Criminal Justice (“ABA 

Criminal Justice Standards”).3  This approach violates important principles and is 

unworkable in practice.

I. Failure to Adequately Compensate Counsel and Fund the Defense 
Leads to Inadequate Representation in Capital Habeas Proceedings 

Ensuring that access to counsel truly safeguards due process, and that post-

conviction proceedings in capital cases meaningfully examine the constitutionality 

of trials and appeals, requires that defense counsel have not only the skills and 

experience but also the time and resources necessary to provide high-quality legal 

representation.  When the level of compensation for defense counsel is inadequate, 

“[t]he likely result is the denial of effective legal representation for those unable to 

afford counsel.”  ABA Criminal Justice Standard 5-1.6, cmt. at 27.  This lesson, 

drawn from the ABA’s extensive experience, is amply and unfortunately borne out 

in the experiences of states that have failed to fully fund indigent defense. 

The integrity of our criminal justice system demands that indigent persons 

receive quality legal representation, and it is the responsibility of government to 

2 Guidelines for the Appointment and Performance of Defense Counsel in Death 
Penalty Cases, 31 Hofstra L. Rev. 913 (Am. Bar Ass’n 2003). 
3 ABA Standards for Criminal Justice, Providing Defense Services (3d ed. 1992).
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fund such representation.  See ABA Criminal Justice Standard 5-1.6 (“Government 

has the responsibility to fund the full cost of quality legal representation for all 

eligible persons.”).  “Assigned counsel should be compensated for all hours 

necessary to provide quality legal representation,” should be paid promptly and “at 

a reasonable hourly rate,” and “should be reimbursed for their reasonable out-of-

pocket expenses.”  ABA Criminal Justice Standard 5-2.4.  Additionally, “when 

representation is provided in unusually protracted or complicated cases,” 

compensation should exceed that provided in a typical case.  ABA Criminal Justice 

Standard 5-2.4, cmt. at 41 & n.8. 

These principles are never more essential than in capital cases.  Representing 

a client in such a case – by definition, a complex engagement where a person’s life 

hangs in the balance – requires of all members of the defense team “extraordinary 

responsibilities and commitment,” for which any reasonable compensation system 

must account.  ABA Death Penalty Guideline 9.1, cmt. at 988.  The ABA 

Guidelines for the Appointment and Performance of Defense Counsel in Death 

Penalty Cases, which are widely accepted as the national standards for capital 

defense, see, e.g., Rompilla v. Beard, 545 U.S. 374, 387 n.7 (2005); Wiggins v. 

Smith, 539 U.S. 510, 524 (2003), provide that each jurisdiction “must ensure 

funding for the full cost of high quality legal representation,” ABA Death Penalty 

Guideline 9.1(A).  Failure to do so, especially in the capital context, “make[s] it 
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economically unattractive for competent attorneys to seek assignments and expend 

the time and effort a case may require.”  Id., cmt. at 986. 

Thus, attorneys representing clients in capital proceedings must be fully 

compensated “for actual time and service performed.”  Id. Guideline 9.1(B)(3).  

“Flat fees, caps on compensation, and lump-sum contracts are improper in death 

penalty cases,” id. Guideline 9.1(B)(1), because of “the adverse effect such 

schemes have upon effective representation,” id., cmt. at 987.  Compensation 

limits that fail to take into account the unusually complex nature of capital habeas 

representation are particularly inappropriate.  See ABA Criminal Justice Standard 

5-2.4, cmt. at 41 & n.8.  But these types of arrangements also “should be 

discouraged” because, more generally, a “primary objective of the payment system 

should be to encourage vigorous defense representation.”  Id. at 40.  Imposing 

artificial limits on compensation may create a conflict of interest, as attorneys are 

forced to choose where to allocate resources in the face of incentives against 

“doing more than what is minimally necessary to qualify for the flat payment.”  Id.

In fact, the ABA Death Penalty Representation Project has found that “[w]hen 

counsel fails to provide effective representation, it is often due to limitations such 

as fee caps and the failure to fully fund expert and investigative members of the 

defense team.”  Emily M. Olson-Gault, Testimony, Birmingham, Alabama 
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Hearing Before the Judicial Conference of the United States Committee to Review 

the Criminal Justice Act Program, 3 (Feb. 18, 2016). 

Unfortunately, in many jurisdictions – including Florida, Louisiana, Utah, 

and Missouri – inadequate funding has indeed led to woefully inadequate 

representation and created conflicts of interest.  The state of Florida sought to cut 

costs by closing a public office that handled post-conviction representation in 

capital cases, attempting to pass its cases off to private attorneys subject to strict 

funding caps.  See Maas v. Olive, 992 So.2d 196, 199 (Fla. 2008); Carl Jones, State 

Officials Appeal to Florida Supreme Court on Attorney Fee Caps, Daily Bus. Rev., 

May 15, 2006.  Following the change, Florida experienced a sudden, worst-in-the-

nation rash of missed filing deadlines in capital habeas cases.  See Lugo v. Sec’y, 

Fla. Dep’t of Corr., 750 F.3d 1198, 1212-13 (11th Cir. 2014).  One Justice of the 

Florida Supreme Court observed that too few private attorneys had the necessary 

experience and skills to handle capital habeas cases, and that some private 

attorneys attempting to provide representation in this system had filed “the worst 

briefs that I have read” and performed “the worst lawyering I’ve seen.”4  Similar 

problems have arisen from a lack of adequate funding in Louisiana, where at least 

one public defender’s office has been forced to refuse representation of some cases 

4 Florida Supreme Court Judge Criticizes “Worst Lawyering I’ve Seen,” Miami 
Herald, Jan. 28, 2005, http://goo.gl/1L85pE. 
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because woefully inadequate funding has created conflicts of interest.5  In Utah, the 

prevalence of “fixed fee contracting” has been found primarily responsible for 

conflicts of interest since “defense providers have negative financial incentives to 

dispose of cases quickly, rather than effectively.”  Sixth Amendment Center, The 

Right to Counsel in Utah: An Assessment of Trial-Level Indigent Defense Services, 

iii (Oct. 2015).  The problem is compounded in jurisdictions that include expenses 

for investigators and experts in the flat fee because seeking such services 

effectively reduces a lawyer’s take-home pay.  See id. at vi-vii.  Finally, in 

Missouri, which spends less per attorney on its public defender system than any 

other state, excessive caseloads may effectively force public defenders to violate 

professional and ethical requirements, but legislation passed to address the problem 

was vetoed by the governor.6

Mr. Christeson, whose case began in Missouri state court, has already 

experienced the effective denial of counsel that occurs when attorneys are 

conflicted between pursuing their own livelihoods and protecting the rights of their 

condemned client.  See Christeson, 135 S. Ct. at 894-95.  The Supreme Court held 

that Mr. Christeson was entitled to the assistance of substitute counsel in pressing 

5 Ben Myers, Orleans Public Defender’s Office to Begin Refusing Serious Felony 
Cases Tuesday, Times-Picayune, Jan. 11, 2016. 
6 Am. Bar Ass’n, Evaluating Fairness and Accuracy in State Death Penalty 
Systems: The Missouri Death Penalty Assessment Report: An Analysis of 
Missouri’s Death Penalty Laws, Procedures, and Practices, 201, 207 (Apr. 2012). 
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his equitable-tolling claim, see id. at 896, and that even though Christeson “faces a 

host of procedural obstacles,” the district court had abused its discretion by not 

allowing substitute counsel “to investigate and file a Rule 60(b) motion” on his 

behalf, id. at 895.  When counsel then attempted to do so, however, the district 

court authorized only minimal funds – a small fraction of the amount requested.  

The court refused to explain its reasons for denying counsel’s detailed funding 

request, but cited In re Carlyle, 644 F.3d 694 (8th Cir. 2011), for the notion that 

attorneys should represent capital inmates in post-conviction proceedings pro 

bono.  See Christeson v. Roper, No. 4:04-CV-08004-W-DW, slip op. at 21 n.10 

(W.D. Mo. Mar. 8, 2016).  Yet Carlyle – in which the Chief Judge responded to a 

letter from counsel who had represented an indigent prisoner in state clemency 

proceedings – decided only that a Chief Judge of a U.S. Court of Appeals lacked 

jurisdiction to review the district court’s reduction of a CJA voucher.  See 644 F.3d 

at 698.  That opinion does not support the district court’s decision below, and 

should not be read in sweeping terms. 

The district court’s decision here is also troubling because the court did not 

provide any reason to justify the denial of funding other than its reference to the 

notion that attorneys should represent capital inmates in their post-conviction 

appeals pro bono.  Rather than seriously evaluate, in light of the nature and 

requirements of the case, counsel’s proposed $161,000 budget – complete with 
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detailed explanations for the various line items and specific requests for expert 

funding to facilitate evaluation of Mr. Christeson’s mental impairments – the court 

essentially ignored that budget and set an extremely low $10,000 flat fee with no 

other reasoning at all.7  The court’s ruling threatens to deprive Mr. Christeson once 

more of quality, conflict-free representation, even after a Supreme Court decision 

specifically providing for such counsel. 

The experiences of states that fail to fully fund indigent representation 

illustrate the dangers of relying on inadequately compensated counsel, especially in 

capital cases.   The Judicial Conference of the United States recognizes the 

“complex, demanding, and protracted nature” of capital habeas proceedings, Guide 

to Judiciary Policy, Vol. 7 Defender Services § 620.10.20 (“Habeas Corpus 

Proceedings”), and urges judges to “ensure adequate compensation for 

representation provided,” id. § 630.20 (“Adequate Compensation of Counsel”), yet 

the district court here authorized only minimal funds.  “When a lawyer is forced to 

proceed with a capital defense matter with a limited budget, . . . [t]he lawyer must 

7 The district court’s subsequent statement regarding its budget order is also 
troubling.  The court’s remarkable statement that “no amount of money would 
change the fact that original counsel simply miscalculated AEDPA’s one-year 
deadline,”  Christeson v. Roper, No. 04-cv-08004-W-DW, slip op. at 20 (W.D. 
Mo. Mar. 8, 2016), betrays a view that Christeson’s motion is futile, a view the 
Supreme Court explicitly rejected, see Christeson, 135 S. Ct. at 895.  The court’s 
focus on the page count of Christeson’s papers ignores the need for investigation, 
which is especially notable given that Christeson’s prior counsel had litigated but 
not investigated. 
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work every day knowing that the financial demands of life and legal practice may 

ultimately force her to choose between working uncompensated on a capital case 

and working to keep the lights running in her office.”  David Rudovsky, Gideon 

and the Effective Assistance of Counsel: The Rhetoric and the Reality, 32 Law & 

Ineq. 371, 398 (2014) (internal quotation marks omitted) (citation omitted).  To 

ensure quality representation, the government must not force such a choice. 

II. Treating Pro Bono Representation As a Substitute For Adequately 
Funded Defense Counsel is Contrary to Important Principles 

Attempting to justify the provision of inadequate funding to defense counsel 

by relying on attorneys’ pro bono obligations is inconsistent with the principles 

underlying state-provided counsel.  Indeed, in providing for funding under the CJA 

and higher funding for capital cases under AEDPA, Congress recognized the link 

between adequate representation and adequate compensation. 

Congress has recognized repeatedly and for decades that public funding is 

required to ensure adequate representation of indigent persons in the criminal 

justice system.  In enacting the CJA, Congress acknowledged the unacceptable 

limitations of an ad-hoc system of uncompensated counsel and therefore 

authorized funding to induce the participation of the private bar.  Indeed, even 

before the Supreme Court decided Gideon v. Wainwright, 372 U.S. 335 (1963), 

most states had begun to reject a system under which the representation of the 

indigent “ha[d] traditionally been entrusted to members of the bar serving without 
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compensation,” Neal H. Brockmeyer, Attorney and Client—Compensation of Trial 

Counsel Appointed for Indigent Defendants, 49 Calif. L. Rev. 954, 954 (1961).  As 

courts have recognized, “a narrow and miserly construction” of the CJA ultimately 

hinders its ability to ensure effective representation because “[o]nly if the 

practicing bar is encouraged to participate broadly and enthusiastically in the 

defense of indigent criminal defendants can the promise of the Act ever become 

reality.”  United States v. Bailey, 581 F.2d 984, 989 (D.C. Cir. 1978) (citation 

omitted); see also Don D. Buchwald, Indigent Criminal Defendants Constitutional 

Right to Compensated Counsel, 52 Cornell L. Rev. 433, 439 (1967) (based on the 

statute and legislative history, “it would appear that passage of the Criminal Justice 

Act was prompted by the belief” that counsel provided with only nominal 

compensation or no compensation “often provides the indigent defendant with only 

‘minimal’ representation”). 

Accordingly, the CJA authorized hourly fees and expenses for court-

appointed lawyers and for experts.  See 18 U.S.C. § 3006A.  Though the legislation 

included fee caps, it also authorized the provision of funds in excess of those caps 

based on the character or duration of the services required.  See id. §§ 3006A(d)(3), 
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3006A(e)(3).8  Indeed, Congress subsequently amended the Act to authorize the 

Judicial Conference to raise funding levels.  See id. § 3006A(d)(1). 

In enacting AEDPA, Congress authorized higher funding levels for attorneys 

representing indigent clients in capital cases, including habeas proceedings, and 

did not impose any statutory maximum level for those attorneys’ fees.  See 18 

U.S.C. § 3599.  As the Supreme Court has recognized, the statute “grants federal 

capital defendants and capital habeas petitioners enhanced rights of representation, 

in light of what it calls ‘the seriousness of the possible penalty and . . . the unique 

and complex nature of the litigation.’”  Martel, 132 S. Ct. at 1284-85 (quoting 18 

U.S.C. § 3599(d)).  Thus, in AEDPA, Congress reiterated and sought further to 

effect its “determination that quality legal representation is necessary in all capital 

proceedings to foster fundamental fairness in the imposition of the death penalty.”  

Id. at 1285 (internal quotation marks omitted).  Notably, AEDPA’s legislative 

history reveals a substantial concern that the CJA’s compensation provisions were 

8 To be sure, in the CJA, Congress did not provide that an attorney who takes on an 
indigent client’s case is entitled to his market rate, however high, for however 
many hours he might spend on a case.  See, e.g., United States v. Smith, 633 F.2d 
739, 741 (7th Cir. 1980).  Congress was mindful of the history of pro bono legal 
representation and did not design the CJA with “monetary enrichment” in mind, or 
to provide a “profit center” for attorneys.  Id.  It does not follow, however, and 
Congress did not intend, that attorneys should be required to forego compensation 
altogether for some or all activities required of defense counsel, or that attorneys’ 
pro bono obligations may be invoked broadly to justify denials of adequate defense 
funds.  Attorneys must be fully compensated “for actual time and service 
performed.”  ABA Death Penalty Guideline 9.1(B)(3). 
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inadequate in capital cases and had led to a shortage of qualified attorneys willing 

to handle capital cases at every stage, including federal habeas review.  See, e.g., 

Habeas Corpus Reform: Hearings on S. 88, S. 1757, and S. 1760 Before the S. 

Comm. on the Judiciary, United States Senate, 101st Cong. 121, 136 (1990) 

(statement of Donald P. Lay, Chief Judge, United States Court of Appeals for the 

Eighth Circuit). 

Along with other commentators, the ABA has consistently emphasized the 

pitfalls of attempting to rely on volunteer representation in the criminal justice 

system and advocated for full funding of defense counsel, especially in capital 

cases.  In public hearings preceding the enactment of AEDPA, then-ABA President 

Stanley Chauvin, Jr. observed that it was “senseless” to believe that low attorneys’ 

fees would “attract the kind of high quality representation that is essential for 

capital litigation,” and cautioned that underfunding creates a risk that counsel will 

“shortchange the client” by not spending necessary time.  Id. (statement of Stanley 

Chauvin, Jr., President of the ABA).  A previous ABA president, testifying 

regarding the proposed CJA, explained that, in practice, the burden of representing 

indigent clients in the criminal justice system was spread among relatively few 

members of the bar, partly because many attorneys were not sufficiently well-

versed in criminal law to render an adequate defense.  See Criminal Justice Act of 

1963 (Public Defender): Hearings on S. 63 and S. 1057 Before the S. Comm. on 
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the Judiciary, 88th Cong. 81-82 (1963) (“Senate CJA Hearings”) (statement of 

Sylvester C. Smith, President of the ABA).  ABA materials submitted to Congress 

stressed that “[t]he lawyer himself should not fear indigency while defending the 

indigent,” and expressed concern that indigent defendants forced to rely on 

uncompensated or nominally compensated counsel might be overmatched by 

government attorneys.  Id. at 49 (ABA Journal article, submitted by Sam J. Ervin, 

Jr., U.S. Senator from N.C.).  Other commenters echoed these concerns and 

similarly emphasized the public nature of indigent-defendant representation.  See, 

e.g., id. at  207 (Excerpts submitted by Roman Hruska, U.S. Senator from Neb., 

from the report of the Att’y Gen.’s Comm. on Poverty & the Administration of 

Criminal Justice) (representation of indigent defendants is “a public concern of 

high importance,” not a charitable activity). 

In addition to these concerns, it is important to note that forcing attorneys to 

help the government fulfill its obligation to provide counsel also diverts scarce pro 

bono resources away from other worthy goals, such as helping to alleviate the 

desperate need for pro bono legal services in civil cases and other settings in which 

the state has not undertaken to provide representation.  See generally Legal Servs. 

Corp., Documenting the Justice Gap in America: The Current Unmet Civil Legal 

Needs of Low-Income Americans (Sept. 2009).  At least 80 percent of those who 
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need legal help in civil cases do not receive it.  See Carolyn Lamm, Finding New 

Ways to Help, ABA Journal (Oct. 2, 2009). 

An attorney representing Mr. Christeson in this complicated capital habeas 

case requiring substantial attorney hours and expenditures should be granted 

compensation that is adequate for the task.  Mr. Christeson’s counsel must 

“investigate and file a Rule 60(b) motion” addressing the fact-intensive issue of 

equitable tolling, Christeson, 135 S. Ct. at 895, which in this case includes 

presenting evidence of Mr. Christeson’s intellectual deficits and describing how 

those deficits may have affected his ability to file a timely petition for habeas 

corpus.  See, e.g., Hunter v. Ferrell, 587 F.3d 1304, 1309-10 (11th Cir. 2009) 

(equitable tolling claim raised “factual issue as to whether a causal connection 

exists between [the petitioner’s] mental impairment and his inability to file a 

timely §2254 petition”).  Thus, in this case “vigorous defense representation” 

requires counsel to conduct an “unusually protracted or complicated” investigation.  

ABA Criminal Justice Standard 5-2.4, Commentary at 40-41 & n.8.  Ensuring that 

Mr. Christeson receives the quality, conflict-free legal representation to which the 

Supreme Court has made clear he is entitled requires that counsel be fully 

compensated for the performance of those responsibilities.  See Christeson, 135 S. 

Ct. at 896 (holding that Mr. Christenson is entitled to substitute counsel to address 

the issues that could not be raised while his initial counsel operated under a 
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conflict of interest); ABA Death Penalty Guideline 9.1, cmt. at 988 (the legal 

system must fully compensate defense counsel, particularly in capital cases, so that 

counsel may provide the legal representation required by ABA Guidelines). 

The federal government departed decades ago from a volunteer-based model 

for the representation of indigent persons in criminal cases, especially capital 

cases.  Congress recognized that adequate representation requires compensation 

that is adequate to fulfill this critical responsibility.  To deny counsel funds for 

needed activities and expect that pro bono representation will fill the gap is 

fundamentally incompatible with these principles, particularly in capital cases. 

III. Treating Pro Bono Representation As a Substitute for Adequately 
Funded Defense Counsel is Impracticable 

A court’s decision to provide a mere fraction of the funding reasonably 

requested by counsel in a capital case or any criminal case, with little or no 

explanation other than referencing the expectation that attorneys will provide pro 

bono services, reflects an impracticable approach based on mistaken assumptions 

about the availability of pro bono legal services.  The belief that there is a surplus 

among the bar of private counsel poised to provide such services, especially in 

capital cases, is an error that misconceives both the demands of these cases and the 

context in which pro bono legal services are provided. 

The representation of indigent persons in criminal proceedings is a 

substantial undertaking, generally requiring significant time and expense and 
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involving highly specialized skills.  That is never more true than when an 

individual’s life is on the line.  In preparing a federal habeas petition, the 

“petitioner must conduct a reasonable and diligent investigation aimed at including 

all relevant claims and grounds for relief.”  McCleskey v. Zant, 499 U.S. 467, 498 

(1991).  In a capital case, post-conviction counsel have an ethical duty to conduct 

“an aggressive investigation of all aspects of the case,” ABA Death Penalty 

Guideline 10.15.1(E)(4), including reinvestigating prior counsel’s performance and 

the client’s biography “to identify mental-health claims which potentially reach 

beyond sentencing issues to fundamental questions of competency and mental-state 

defenses,” id. Guideline 10.15, cmt. at 1086; see also id. Guideline 10.7(B)(2) 

(counsel at every stage has an obligation to conduct thorough and impartial 

investigations, and “to satisfy themselves independently that the official record of 

the proceedings is complete and to supplement it as appropriate”). 

For capital habeas corpus proceedings, due to the severity of the potential 

sentence and the unusually complex nature of the litigation, Congress has made “a 

determination that quality legal representation is necessary.”  McFarland v. Scott, 

512 U.S. 849, 855 (1994); see also 18 U.S.C. § 3599(d).  For the same reasons, and 

in light of attorneys’ ethical obligations in these cases, “courts can expect counsel 

to request significant time and expense in preparation.”  Asifa Quraishi, Resource 

Guide for Managing Capital Cases: Vol. II: Habeas Corpus Review of State 
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Capital Convictions, Federal Judicial Center 15 (Mar. 2010), 

http://goo.gl/OHGiCD. 

Expecting pro bono counsel to shoulder enormous financial burdens in 

complex capital habeas proceedings without adequate compensation is simply 

unrealistic for several reasons.  First, a representation of that intensity and duration 

goes far beyond the 50 hours of pro bono service the ABA encourages lawyers to 

provide each year as well as the annual average actually provided, which was 56.5 

hours in 2011, with an average of 32.7 hours spent on an attorney’s most recent 

pro bono matter.  See ABA Standing Committee on Pro Bono and Public Service, 

Supporting Justice III: A Report on the Pro Bono Work of America’s Lawyers 5, 19 

(Mar. 2013) (“Supporting Justice III”).  Of course, some attorneys do provide 

many more hours than the average, and their commitment to pro bono service is 

laudable.  But even those attorneys’ pro bono hours may be spread over several 

different matters.  See id. at 7.  The practical reality is that, at any time, the number 

of private attorneys able to take on a capital habeas representation – an open-ended 

commitment that may go on for years and demand substantial time and expenses – 

is limited.  See id. at 26. 

Second, most private attorneys do not specialize in criminal matters, let 

alone complicated habeas matters.  As a result, many attorneys do not feel 

comfortable taking on such matters, see id. at 17, 26, and those willing to do so 
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require additional time to get up to speed, see Judge Arthur L. Alarcón & Paula M. 

Mitchell, Executing the Will of the Voters?  A Roadmap to Mend or End 

California’s Multi-Billion-Dollar Death Penalty Debacle, 44 Loy. L.A. L. Rev. 

S41, S85 (2011).  Private attorneys who do take on these cases typically partner 

with experienced capital counsel who can provide specialized advice. 

Third, most private attorneys either are solo practitioners or practice in small 

or medium-sized law firms, settings in which resource constraints can present an 

especially formidable barrier to highly time-consuming pro bono projects.  

According to the most recent ABA statistics, more than 80 percent of private 

attorneys are solo practitioners or practice in firms with 100 or fewer attorneys.  

Am. Bar Ass’n, Lawyer Demographics – Year 2016, http://goo.gl/CRsjXL.  These 

attorneys may have substantial experience working with individual clients, but 

their practices and firms often have higher staffing utilization levels and lower 

profit margins than the larger firms whose attorneys provide the most pro bono

hours of any group, with an average of 77.7 per year.  See Supporting Justice III at 

5; see also id. at 27 (finding that larger firms tend to encourage pro bono 

participation at higher rates); Joel Stashenko, State Bar to Hire Counsel Over New 

Pro Bono Rule, N.Y. L.J., Feb. 3, 2014 (reporting that former state bar president 

argued New York’s 50-hour pro bono rule would impose a burden on solo and 

small-firm practitioners).  Thus, the ABA’s efforts to recruit pro bono counsel for 
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capital cases have repeatedly encountered a saturation problem, where the firms 

that are able to undertake the significant investment of time and money required by 

a capital case almost all have multiple such pending cases already.  Our experience 

also suggests that, following the economic downturn of the last decade, fewer 

firms have been able to take on these representations.  Restrictive caps on 

compensation act as a substantial further deterrent to attorneys and firms deciding 

whether they are able to represent an indigent capital client. 

Of course, attorneys acting pro bono can and do provide valuable service in 

capital cases.  But even where attorneys do so, the pro bono representation they 

provide may be more appropriate as a supplement than as a substitute for 

adequately compensated lawyers with relevant experience.  See, e.g., Jackson v. 

United States, No. 109-CV-1039, 2010 WL 3927873, at *4 (E.D. Tex. Oct. 4, 

2010) (“The court would not expect pro bono counsel to go it alone, or even to take 

the laboring oar.  It is indeed appropriate that an attorney with . . . years of 

experience was appointed as co-counsel, and took the lead.”).  The notion that pro 

bono representation could provide such a substitute on a broad scale is simply not 

workable as a matter of practice.  Therefore, adequate compensation of defense 

counsel and full funding of the defense effort are essential to the provision of high-

quality legal services for indigent clients, especially in death penalty cases. 

CONCLUSION 
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For the reasons stated herein, the American Bar Association, by and through 

undersigned counsel, submits this brief as amicus curiae in support of granting a 

Certificate of Appealability or a briefing schedule for direct review in this case to 

resolve the issue regarding the inadequate funding provided to Mr. Christeson’s 

current counsel or, in the alternative, remanding the case to the district court to 

conduct an evidentiary hearing after authorizing adequate funding for Petitioner’s 

representation under 18 U.S.C. § 3599. 
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