
IN THE UNITED STATES DISTRICT COURT FOR THE 
MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 

A CAPITAL CASE 
IMMINENT EXECUTION DATE 

 
WILLIAM C. SALLIE,  : 
 Petitioner, : 
   :  No.:  5:11-CV-075 (MTT)  
 v.  : 
   : 
ERIC SELLERS, Warden, Georgia  : 
Diagnostic and Classification Prison,  :  
 Respondent.  :  
   : 
 
__________________________________________________________________________ 

 
MOTION TO REOPEN HABEAS CORPUS APPLICATION  

PURSUANT TO FEDERAL RULE 60(b)(6) 
__________________________________________________________________________ 

 
 

Joseph J. Perkovich 
PHILLIPS BLACK PROJECT 
PO Box 2171 
New York, NY 10008 
j.perkovich@phillipsblack.org 
jjp@jos.perkovich.name 
(212) 400-1660 (tel.) 
 
John R. Martin 
MARTIN BROTHERS, P.C.  
202 The Grant Building 
44 Broad Street N.W. 
Atlanta, GA 30303 
jack@martinbroslaw.com 
(404) 522-0400 (tel.) 
 
 
November 15, 2016 

  

Case 5:11-cv-00075-MTT   Document 182   Filed 11/15/16   Page 1 of 47



ii 

TABLE OF CONTENTS 
I.	  	  	  	  PRELIMINARY STATEMENT ........................................................................................ 1	  
II. RELEVANT BACKGROUND ........................................................................................... 6
III. ARGUMENT ...................................................................................................................... 8

A.	   The Supreme Court May Reverse The Eleventh Circuit’s Erroneous Ruling That 
Martinez Categorically Cannot Satisfy Rule 60(b)(6) .................................................. 8	  

B.	   If The Petition Is Reopened, Trevino Would Require The Court To Review A Highly 
Meritorious Sixth Amendment Claim, Evidenced In The Record Since 2013, And 
Grant Relief ................................................................................................................. 10	  
1. Trial Counsel Ineffectiveness Claim, Unexhausted Due To The Deficiency Of

The State Habeas Proceedings, Satisfies Trevino ................................................ 10	  
2. If Given Merits Review, The Underlying Claim Of Trial Counsel Ineffectiveness

Would Require Relief .......................................................................................... 12	  
a. Despite the trial judge’s revelation of juror Dawson’s adulterous liaison with

a fellow juror immediately after issuing the death sentence, trial counsel
failed to take the first step to investigate the background of Dawson, whom
counsel had moved to strike due to her Biblical devotion that she testified
would supersede Georgia law ....................................................................... 14	  

b. Had trial counsel presented the juror bias claims to the trial court, a new trial
would have been required ............................................................................. 16	  

c. Investigation during federal habeas proceedings uncovered many strong
factual bases for juror bias claims ................................................................. 19	  

C.	   Georgia’s Framework Warrants The Extension Of Martinez More Than The Texas 
Framework Upon Which Trevino’s Extension Of Martinez Is Based ........................ 24	  
1. Texas Framework Calls For Immediate Replacement Of Trial Attorneys After

Conviction ............................................................................................................ 25	  
2. Georgia Framework Has Typically Foreclosed Trial Counsel Ineffectiveness

Claims On Direct Review .................................................................................... 27	  
a. Capital trial counsel continue through direct review .................................... 27
b. Indigent defendants/appellants do not choose counsel ................................. 29
c. Infrequent exceptional circumstances dislodge trial counsel ....................... 30

3. Study of Georgia Capital Judgments Under Unified Appeal Procedure Shows, In
Typical Case, Trial Lawyers Litigate Direct Review .......................................... 32	  
a. Petitioner moved the Court in 2013 for discovery from the Attorney General,

then conducted self-help to collect empirical information for Trevino
analysis ......................................................................................................... 32	  

Case 5:11-cv-00075-MTT   Document 182   Filed 11/15/16   Page 2 of 47



iii 

b. Findings of capital cases under Georgia’s Unified Appeal Process between
1988 and 2005 manifest the preclusion, in effect, of trial counsel
ineffectiveness claims prior to state habeas litigation .................................. 34	  

D.	   The Court Should Reopen This Case And Stay Proceedings Pending Supreme Court 
Determination Of Trevino’s Application To Rule 60(b)(6) ........................................ 35	  
1. The Procedural Question—Answered Erroneously In Arthur And Now On The

Verge Of Being Reversed—Provides Proper Basis For Rule 60(b)(6) Relief ..... 36	  
2. The Exercise Of Sound Discretion Calls For A Stay ........................................... 37
3. Georgia’s Total Deprivation Of Legal Process Regarding Execution Warrants

Amply Supports The Court’s Exercise of Discretion .......................................... 40	  
IV. PRAYER FOR RELIEF ................................................................................................... 42

Case 5:11-cv-00075-MTT   Document 182   Filed 11/15/16   Page 3 of 47



 1 

I. PRELIMINARY STATEMENT 

Petitioner, William C. Sallie, by and through his undersigned counsel, respectfully 

moves pursuant to Fed. R. Civ. P. 60(b)(6) to reopen his federal habeas corpus application 

closed by the judgment of this Court entered on July 15, 2014 (Doc. 172), following the 

entry of two orders (Docs. 170 & 171) that denied equitable tolling of the one-year statute of 

limitations for his original and his second amended habeas corpus petition and an order (Doc. 

169) that denied—in effect (infra)—his motion for leave to file a third habeas petition (Docs. 

151 & 152).  

Yesterday, the Supreme Court denied Mr. Sallie’s petition for a writ of certiorari, 

which concerned the certificate of appealability standard applied in the circuit court. Sallie v. 

Sellers, No. 16-5876. However, at least four cases currently pending in the Supreme Court—

one on certiorari review, Buck v. Davis, No. 15-8049, and three cert. petitions1 that the Court 

is holding for Buck (which was argued October 5)—may lead to a reversal, inter alia, of 

Arthur v. Thomas, 739 F.3d 611, 631 (11th Cir. 2014), a decisive case for Petitioner 

currently. For present purposes, the question raised in those pending Supreme Court matters 

is whether Martinez v. Ryan, 132 S.Ct. 1309 (2012), and its extension by Trevino v. Thaler, 

133 S.Ct. 1911 (2013), may provide “extraordinary circumstances” necessary for the 

reopening of a habeas case pursuant to Rule 60(b). See, e.g., Buck, No. 15-8049, Oct. 5, 2016 

                                                
1 The petitions from the Sixth Circuit are: Johnson v. Carpenter, No. 15-1193 (petition filed Mar. 22, 
2016, last distributed for conference on Jun. 2, 2016)—a copy is attached hereto as Exh. 1; Wright v. 
Westbrooks, No. 15-7828 (petition filed Jan. 19, 2016, last distributed for conference on Aug. 31, 
2016)—a copy is attached hereto as Exh. 2; Abdur-Rahman v. Westbrooks, No. 16-144 (Jul. 29, 2016, last 
distributed for conference on Oct. 7, 2016)—a copy is attached hereto as Exh. 3.  
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oral argument, Tr. 8-9 (Sotomayor, J.).2 These petitions and the Buck case reflect a split 

between the Fourth, Fifth, Sixth, and Eleventh Circuits and the Third, Seventh, and Ninth 

Circuits regarding whether the change in law wrought by Martinez and also Trevino may, in 

some cases, afford the extraordinary circumstances required to satisfy Rule 60(b)(6).3  

The Supreme Court’s potential reversal of the Eleventh Circuit in Arthur would 

establish, for the reasons set forth below, the necessity to reopen Petitioner’s habeas action. 

A reopening would permit this Court to eventually adjudicate a highly meritorious 

constitutional claim in the third amended petition regarding the deprivation of the Sixth 

Amendment right to the effective assistance of counsel caused by the trial attorneys’ failure 

to discover and litigate juror bias claims.  

On August 8, 2013, Petitioner lodged his third amended petition based on this Court’s 

procedural determination regarding the underlying juror bias issues. (Doc. 152). In relation to 

Petitioner’s second amended petition (Doc. 122), the Court had determined that the juror bias 

issues should have been discovered during Petitioner’s state habeas proceedings. (Doc. 169 

at 4, citing Doc. 150 at 17). Further, Respondent has argued that trial counsel should have 

discovered the underlying facts of the juror bias claims (Doc. 169 at 7, citing Doc. 162 at 4-

5), thus establishing the deficient performance of those attorneys. Petitioner had argued that 

Trevino, 133 S.Ct. at 1917 (decided on May 28, 2013), provides an equitable basis for 

                                                
2 Attached hereto as Exhibit 4 is a copy of the transcript of the oral argument. 
3 Martinez holds that “inadequate assistance of counsel at initial-review collateral proceedings may 
establish cause for a prisoner's procedural default of a claim of ineffective assistance at trial.” 132 S.Ct. at 
1315. Trevino extends Martinez to states beyond those, such as Arizona, that expressly require claims of 
trial-counsel-ineffectiveness to be raised in state collateral review. Trevino, 133 S.Ct. at 1921. Trevino 
found that Texas’s “system—as a matter of its structure, design, and operation—does not offer most 
defendants a meaningful opportunity to present a claim of ineffective assistance of trial counsel on direct 
appeal,” and thus presented “no significant difference between this case and Martinez.” Id. 
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overcoming the procedural default of this Sixth Amendment claim. (Doc. 169 at 3, citing 

Doc. 152 at 2).  

The Court, in its first order denying leave to amend entered on March 11, 2014, 

determined that it did not need to decide the issue of Trevino’s application to Georgia 

procedure (Doc. at 7), a view the Court reiterated in its July 15, 2014 order (Doc. 169 at 6). 

The determination of Trevino’s application to a Georgia judgment requires analysis of the 

“design and operation” of Georgia’s “procedural framework.”  133 S.Ct. at 1921.  That 

analysis must determine whether it is “highly unlikely in a typical case that a defendant will 

have a meaningful opportunity to raise a claim of ineffective assistance of trial counsel on 

direct appeal.” Id. As explained below, the Texas procedural framework affords, in the 

“typical case,” a far greater opportunity to raise trial counsel ineffectiveness than Georgia’s 

does. Further, analysis of Georgia’s actual capital cases reflect that, in fact, it is very rare for 

an appellant to have any opportunity to raise such a claim during his direct appeal, as that has 

been foreclosed for approximately 92% of appellants under Georgia’s Unified Appeal 

Process.4   

The Court’s July 15, 2014 order resulted from Petitioner’s March 25, 2014 motion 

(Doc. 160), which had sought reconsideration of the March 11, 2014 order. (Doc. 169 at 2, 

vacating Doc. 158). The July 15, 2014 order thus replaced the March 11, 2014 order. But the 

March 11, 2014 order now brings into focus the great importance, at this juncture, of the 

Supreme Court’s resolution of a major circuit split. In that order, the Court invoked the 

aforementioned Arthur opinion, which had been published two months prior and held “that 

                                                
4 As discussed below, the data set consists of cases since the effective date of the current UAP (July 1, 
1988), through 2005. 
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the reasoning of the Martinez rule does not apply to AEDPA’s limitation period in §2254 

cases or any potential tolling of that period” (Doc. 158 at 9, quoting Arthur, 739 F.3d at 631 

(11th Cir. 2014)). Relying on Arthur, this Court ruled that the failure of Petitioner’s state 

habeas counsel5 to uncover the factual predicate for the trial counsel ineffectiveness claim in 

question is attributed to Petitioner in relation to analysis of the one-year limitations period. 

(Doc. 158 at 9). As a result, the Court ruled that the third amended petition was untimely. 

(Id.).  

As reflected in the Sixth Circuit petitions currently being held for Buck, Arthur also 

stands for the proposition that “a change in decisional law is insufficient to create the 

‘extraordinary circumstance’ necessary to invoke Rule 60(b)(6),” and thus—categorically— 

can never satisfy 60(b)(6). Arthur, 739 F.3d at 631 (citing Gonzalez v. Crosby, 545 U.S. 524, 

535-38 (2005)), quoted in Johnson Pet’n at 15; Exh. 1 at 26. If Arthur is reversed, then 

Trevino may contribute to the extraordinary circumstances needed to reopen this case in 

order for the Court to review the underlying Sixth Amendment violation (supra). 

Thus, the Supreme Court’s imminent resolution of the conflict over the application of 

Rule 60(b)(6) precipitates this motion. It is not unlikely that the Supreme Court, with the 

benefit of its imminent decision in Buck, will reverse Arthur. But Petitioner cannot afford to 

allow the Supreme Court to resolve the conflict before returning to this Court in order to 

reopen his case. The aims of the Georgia Attorney General’s Office foreclose such patience. 

                                                
5 It is submitted that this failure extends to the state habeas scheme wherein Petitioner had no counsel for 
considerable periods of time before mid-2005 (including for approximately the half-year after he filed a 
nominal pro se petition.  
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In anticipation of the denial of Mr. Sallie’s cert. petition, the Attorney General’s 

Office has signaled—but not communicated to undersigned counsel6—its intent to seek an 

execution warrant for Mr. Sallie promptly after carrying out the execution of Mr. Steven 

Spears tomorrow, November 16, 2016. The execution of Mr. Spears would mark the State’s 

eighth of 2016. The Attorney General’s Office is clear in its aspiration to execute Petitioner 

and thereby to carry out 150% more executions in 2016 than it has done in any of the forty 

years since Gregg v. Georgia, 428 U.S. 153  (1976).  

Execution warrants in Georgia simply issue from the trial court, without motion 

procedure. O.C.G.A §17-10-40(a). Unlike any other death penalty jurisdiction, Georgia 

warrants call for a process-less and virtually immediate execution requiring that they are 

scheduled for a period “not less than ten nor more than 20 days from the date of the order.” 

§17-10-40(b). By statute, any execution warrant shall span “seven days in duration.” Id. As a 

result, should Georgia request an execution warrant for Petitioner from the Houston County 

Superior Court, then the State would obtain an execution period commencing before the 

year’s end, running into the holiday season. Georgia diverges from the other Eleventh Circuit 

jurisdictions,7 and is the outlier among death penalty states with regard to its warrant 

                                                
6 Undersigned counsel have been informed by other Georgia capital attorneys of the Office of the 
Attorney General’s intentions, which apparently have also been made known to Department of 
Corrections personnel.  
7 Alabama requires the supreme court to enter orders fixing the date of an execution, requiring that any 
date be “not less than 30 days from the date of the order.”A.R.A.P. 8(d)(1). Florida process elaborates a 
“letter of certification” requirement, Fl. St. §922.052(2)(a), which then entails that “[w]ithin 30 days after 
receiving the letter of certification from the Clerk of the Florida Supreme Court, the Governor shall issue 
a warrant for execution if the executive clemency process has concluded, directing the warden to execute 
the sentence within 180 days, at a time designated in the warrant.” Fla. Stat. §922.052(2)(b). In the 1940s, 
Florida had a 5-day minimum for warrants. See, e.g., In re Advisory Opinion to Governor, 154 Fla. 866, 
868, 19 So. 2d 370, 371 (1944). But that is relegated to pre-Furman annals. Georgia’s current ten/twenty 
day window for an execution warrant hearkens to a different time and is plainly out of step with 
contemporary conceptions of fairness and process. 

Case 5:11-cv-00075-MTT   Document 182   Filed 11/15/16   Page 8 of 47



 6 

procedures that, apparently by design, deprive the condemned of meaningful notice and 

obviously vital interests.8  

Thus, Petitioner must now engage this Court while the Supreme Court determines its 

course of action with several pending matters this term. Inaction now would render this legal 

avenue moot by acquiescence to his execution. For the reasons set forth below, this Court 

should reopen the case and stay the proceedings until the Supreme Court has addressed this 

term the applicability of Martinez  and Thaler to Rule 60(b)(6). 

II. RELEVANT BACKGROUND 

Petitioner timely appealed from the July 15, 2014 judgment and orders of this Court 

(supra), denying relief and closing his case (Docs. 173, 174, & 175), and, on September 9, 

2014, applied in the Eleventh Circuit Court of Appeals for a certificate of appealability 

raising 18 discrete issues. (No. 14-13719). On September 29, 2014, before the Attorney 

General of Georgia lodged responsive briefing to this application, Circuit Judge (Wm.) Pryor 

entered a one-judge order denying the application (Doc. 178), which was then replaced by a 

corrected order on October 1, 2014 (Doc. 179). 

On October 20, 2014, Petitioner filed a Motion For Three-Judge Panel 

Reconsideration Of The Single Circuit Judge Denial Of Appellant’s Application For a 

Certificate Of Appealability. Seventeen months later, on March 28, 2016, the panel denied 

that motion. (Doc. 180).  

                                                
8 Georgia is poised to overtake Texas for the national lead in executions on November 16 with the state’s 
eighth execution of the year. As discussed below, Georgia’s procedure for ordering executions, however, 
does not compare favorably with Texas. Infra at 39 (§D.3). 
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On August 25, 2016, Petitioner timely filed a petition for writ of certiorari in the 

Supreme Court (No. 16-5876), to which Respondent filed on October 7, 2016 a brief in 

opposition. The petition was distributed for the November 10, 2016 conference. On 

November 14, 2016, yesterday, the Supreme Court denied the petition. 

The litigation in this Court between 2011 and 2014 wrestled with the procedural 

default of Petitioner’s one-year limitations period, a perhaps singular event among Georgia 

capital cases since the advent of AEDPA in 1996. Lugo v. Secretary, Florida Dept. of 

Corrections, 750 F.3d 1198, 1213 n.14 (11th Cir. 2014).  

At the outset of this action, as undersigned counsel9 entered the case in facilitation of 

the withdrawal of Petitioner’s initial counsel due to their conflict of interest concerning the 

equitable tolling of the statute of limitations (Docs. 24 & 25), the Court adjudged the habeas 

application to have been untimely— defaulted years before commencement of the federal 

habeas application due to the filing of Petitioner’s state habeas corpus petition eight days too 

late to effect statutory tolling under 28 U.S.C. §2244(d)(2)—and thereby procedurally 

defaulted. (Doc. 21). The question remained whether equitable tolling under Holland v. 

Florida, 560 U.S. 631 (2010), applied in this case. Thereafter, through the Court’s overall 

rigorous case management, counsel were required to set forth Petitioner’s grounds for 

equitable tolling of the statute of limitations and to litigate these grounds extensively. (Doc. 

169 at 8-9, referencing Docs. 160 at 19-29; 168 at 11-12, 34). Ultimately, the Court ruled on 

July 15, 2014 that the habeas application could not be saved by equitable tolling. (Doc. 171). 

                                                
9 Perkovich on May 18, 2011 (Doc. 18), then Martin, on April 4, 2012 (Doc. 94). 
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III. ARGUMENT 

A. The Supreme Court May Reverse The Eleventh Circuit’s Erroneous Ruling 
That Martinez Categorically Cannot Satisfy Rule 60(b)(6) 

As presented in the Preliminary Statement (supra), the Supreme Court is determining 

whether to reverse Arthur v. Thomas, 739 F.3d 611 (11th Cir. 2014), along with decisions 

from three other circuits (Fourth, Fifth, and Sixth).  

In Buck, the certiorari question concerns the Fifth Circuit’s application of the standard 

for certificate of appealability decisions. (Buck Merits Brief; Exh. 5 at 2). Also, in order to 

decide the case before it, the Supreme Court is simultaneously determining whether, as Mr. 

Buck sought to do in the district court, a habeas petitioner may reopen a closed habeas 

application on the basis of Martinez or Trevino. Mr. Buck’s federal habeas petition had been 

denied in 2006 and he moved pursuant to Rule 60(b)(6) in January 2014 to reopen his case in 

order for the federal district court to apply Martinez and Trevino for the sake of presenting 

unexhausted trial counsel ineffectiveness claims. Id.at 22, 25, id. at 11, 14 et seq. As 

reflected in the questioning during oral argument on October 5, 2016, the High Court is very 

interested in whether Trevino may justify a reopening of a closed habeas case (and thereby 

overcome the otherwise applicable one-year statute of limitations on the given claim or 

claims). (Exh. 4, Buck, Oct. 5 oral arg., Tr. 8 et seq. (Sotomayor, J. questioning counsel for 

the petitioner; Tr. 31 et seq. (Breyer, J. questioning counsel for the respondent)). In Arthur, 

as this Court has pointed out (Doc. 158 at 9), the Eleventh Circuit was clear that the change 

in the law due to Martinez and Trevino cannot provide the extraordinary circumstances 

needed to reopen a petition nor the grounds for equitable tolling of the limitations period.  
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The three Sixth Circuit petitions in question (supra at n.1), concern that circuit’s 

alignment with the Fourth and Fifth Circuits in finding “that Martinez categorically could not 

form the basis for 60(b)(6) relief.” (Johnson, Pet’n at 15; Exh. 1 at 26). The Johnson petition 

was filed nearly eight months ago and, over five months ago, was distributed for the June 2, 

2016 conference. The Supreme Court has been holding this petition for Buck, just as the 

Court has done with the petition in Wright, No. 15-7828 (petition filed Jan. 19, 2016, last 

distributed for conference on Aug. 31, 2016), and in Abdur-Rahman, No. 16-144 (Jul. 29, 

2016, last distributed for conference on Oct. 7, 2016). The Johnson petition relied on “an 

acknowledged, entrenched, and untenable circuit split on the precise question presented.” 

(Pet’n at 12; Exh. 1 at 23). The preamble of the Questions Presented in Johnson explained 

that:  

In the aftermath of [the Martinez and Trevino] decisions, many petitioners—
including many capital petitioners—filed motions under Federal Rule of Civil 
Procedure 60(b)(6), asking the courts to reopen judgments premised on 
Coleman[v. Thompson, 501 U.S. 722 (1991)]’s now-rejected rule. There is an 
acknowledged disagreement in the circuits regarding the rule for deciding 
those motions. 

(Johnson Pet’n; Exh. 1 at 2). After pointing to the circuit split, the first question presented 

states: “Must a court categorically deny a Rule 60(b)(6) motion premised on the change in 

decisional law produced by Martinez v. Ryan?” Id. Thus, the Supreme Court’s resolution of 

this issue would certainly address Arthur and is likely to overturn it. Should this come to 

pass, Petitioner would overcome the procedural default that has, to date, prevented merits 

review of the above-outlined Sixth Amendment violation. The gravest question—

obviously—at this point is whether Georgia will succeed in executing him before the 
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Supreme Court resolves that gateway issue. As set forth below, this Court should reopen this 

case provisionally and stay the proceedings pending that resolution. 

B. If The Petition Is Reopened, Trevino Would Require The Court To Review A 
Highly Meritorious Sixth Amendment Claim, Evidenced In The Record Since 
2013, And Grant Relief 

As explained in the next section (infra at C.), Trevino, a Texas case, clearly applies to 

the Georgia capital context. In fact, as discussed therein, the Texas procedural framework 

affords, in the “typical case,” a far greater opportunity to raise trial counsel ineffectiveness 

than does Georgia’s under the Unified Appeal Process applicable to capital cases since 1988.  

1. Trial Counsel Ineffectiveness Claim, Unexhausted Due To The Deficiency 
Of The State Habeas Proceedings, Satisfies Trevino 

Less than three weeks after petitioner filed his second amended petition on May 9, 

2013 (Doc. 122), submitting juror bias claims substantiated by 133 exhibits concerning the 

juror’s personal history and her misstatements during voir dire (Docs. 126-1 through 137-

13), the Supreme Court handed down Trevino on May 28, 2013, extending the holding of 

Martinez to any system, such as “the Texas procedural system that—as a matter of its 

structure, design, and operation—does not offer most defendants a meaningful opportunity to 

present a claim of ineffective assistance of trial counsel on direct appeal.” Trevino, 133 S.Ct. 

at 1921 (emphasis added). 

Along with the second amended petition, Petitioner sought an order pursuant to 

Rhines v. Weber, 544 U.S. 269 (2005), staying and holding in abeyance the proceedings in 

order to return to state habeas court to exhaust the juror bias claims. (Doc. 125). By a July 

26, 2013 order (Doc. 146), later revised on August 6, 2013 (Doc. 150), the Court denied the 

Rhines motion, concluding “that the juror bias claims would be procedurally barred under 
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Georgia habeas law.” (Doc. 150 at 17). On August 7, 2013, Petitioner then moved for leave 

to amend his petition. (Doc. 151). 

In light of the Court’s ruling on the Rhines motion and the Supreme Court’s decision 

in Trevino, Petitioner’s third amended petition posited trial counsel ineffectiveness in their 

failure to bring to light the juror bias claims substantiated in the second amended petition. 

(Docs. 151 & 152). The Court had already ruled that the juror bias claims were not exhausted 

(Doc. 150 at 14-15), a fortiori rendering unexhausted the trial counsel ineffectiveness claims 

that are wholly derived from those unexhausted juror bias claims. This third amended 

petition thereby provides the underlying claims animating the motion at bar. But in order to 

overcome the procedural default of those trial counsel ineffectiveness claims, Petitioner has 

first needed to establish cause under Martinez and Trevino by establishing the inadequacy of 

the state habeas representation in failing to bring the claims to court. The Court has 

previously highlighted that the state habeas counsel’s performance was deficient, finding that 

the attorneys “should have discovered the factual predicate” (viz., juror bias evidence) for the 

trial counsel claim. (Doc. 158 at 9; see Doc. 150 at 17). This plainly satisfies the gateway 

question for Martinez, 132 S.Ct. at 1315, especially when it is coupled with the fact that 

Petitioner was without counsel in his state habeas proceedings prior to the filing of his 

nominal pro se state petition on October 14, 2004 and well into spring 2005. (Docs. 122 at 

15, 72-26 at 1).   

Respondent has noted the deficient performance of trial counsel’s failure to discover 

“the factual predicate of [Petitioner’s] juror bias claim during trial.” (Doc. 162 at 5). 

Respondent, in relation to the denied motion for leave to amend concerning the third 

amended petition, has insisted that “[t]he record is clear “that through the exercise of due 
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diligence” the “ineffective assistance of counsel claim which rests upon the underlying juror 

bias claim was also discoverable” at trial. (Id.). Trial counsel’s deficiency in that respect, 

Respondent has insisted, rendered the claim untimely under 28 U.S.C. §2244(d). But the 

claim certainly is not untimely if it should be permitted—in the near future—to be raised in 

federal habeas upon the advent of Trevino, as Buck and the aforementioned Sixth Circuit 

cert. petitions before the Supreme Court forcefully insist.  

Plainly, Petitioner’s record in this Court since 2013 has manifested “a Strickland [v. 

Washington, 466 U.S. 668 (1986), ineffective assistance of counsel] claim in his underlying 

action that has ‘some merit’—one that jurists of reason would find debatable.” Windham v. 

Hall, No. 5:15-cv-380-MTT, 2016 WL 5660857, *3 n.5 (M.D. Ga. Sep. 29, 2016) (pro se 

petitioner), quoting Hittson v. GDCP Warden, 759 F.3d 1210, 1262, 1265 (11th Cir. 2014) 

(discussed infra). 

2.  If Given Merits Review, The Underlying Claim Of Trial Counsel 
Ineffectiveness Would Require Relief  

Trial counsel’s failure to discover and raise the juror bias claims that would require a 

reversal of the state court judgment was unmistakably prejudicial. Without doubt, this failure 

“actually had an adverse effect on the defense.” Strickland, 466 U.S. at 693. It is hard to see 

anything more prejudicial than this failure. Had the issue been timely raised at trial, 

Petitioner would have been entitled to a new trial. 

The empanelment of Ms. Gina Dawson deprived Petitioner of his right to an impartial 

jury, which “has been defined as a ‘jury capable and willing to decide the case solely on the 

evidence before it.’” Sampson v. United States, 724 F.3d 150, 165 (1s t Cir. 2013), quoting 

McDonough Power Equip., Inc. v. Greenwood, 464 U.S. 548, 556 (1984), quoted in United 
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States v. Sampson, 820 F. Supp.2d 151, 156 (. Mass. 2011). During the selection process, 

Ms. Dawson maintained positions regarding her personal experiences that are starkly at odds 

with the extensive court records and other public documents and information manifesting her 

background. This background of Ms. Dawson, then 28 years old, could hardly be more 

relevant to the domestic, marital, and child custody issues that precipitated the crime for 

which Petitioner was tried in Houston County in 2001. Further, in the midst of the litigation 

of this issue in this Court, on March 5, 2013, Respondent provided the juror with the 

opportunity to correct or even clarify her responses as a venire member in 2001. The juror, 

upon reflection nonetheless offered an affidavit reaffirming her testimony despite the great 

breadth and depth of its untruthfulness. (Doc. 117-1).  

The juror bias claim is founded upon trial counsel’s need to have litigated at least 

three basic constitutional claims concerning juror bias due to the failure of Ms. Dawson to 

respond truthfully and accurately about (i) spousal or family violence, (ii) criminal history of 

family members, (iii) victimhood of herself and family members, (iv) contentious divorces, 

(v) child custody, visitation and support battles, and (vi) being sued and seeking personal 

bankruptcy protection.  

The Court, in denying the above-mentioned Rhines motion, had relied on (Michael) 

Williams v. Taylor, 529 U.S. 420 443 (2000), explaining that “when a reasonable attorney 

would be placed on notice regarding the veracity of a particular juror, there is a duty to 

develop the matter in state court.” (Doc. 150 at 16). Application of Williams to the record 

shows that trial counsel were more than merely put on notice by the in-court proceedings. 

Rather, the abundance and intensity of the “red flags” in relation to juror Dawson demanded 

counsel to take the readily available actions to inquire more deeply about the juror. See 
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Rompilla v. Beard, 545 U.S. 374, 384 (2005).10 Specifically, this record reflected (a) the 

juror’s voir dire and questionnaire representations, (b) trial counsel’s attempt to strike her for 

cause due to her insistence that she would follow Biblical law over Georgia law in her 

prospective capital murder deliberations, (c) the trial judge’s disclosure of the egregious 

misbehavior of Ms. Dawson and another juror, Mr. Gootee, immediately after the jury had 

issued the death sentence, and (d) the judge’s further disclosure that a bailiff was dispatched 

to Dawson’s home to advise Gootee that his wife was looking for  him. (Id.). 

a. Despite the trial judge’s revelation of juror Dawson’s adulterous 
liaison with a fellow juror immediately after issuing the death 
sentence, trial counsel failed to take the first step to investigate the 
background of Dawson, whom counsel had moved to strike due to 
her Biblical devotion that she testified would supersede Georgia 
law 

Trial counsel, despite having moved to strike Dawson on the basis of her testimony 

about the primacy of Biblical authority over Georgia law, did not investigate the at least 

twice-divorced juror’s background after the trial judge disclosed that she had taken a married 

juror home with her immediately after they had sentenced a man to death. That failure to 

conduct the routine background inquiry that would have immediately yielded the core 

information for the juror bias claims later developed and raised in these federal habeas 

proceedings (Doc. 122), was plainly deficient, given that such performance is measured 

against an “objective standard of reasonableness,” Strickland, 466 U.S. at 688, “under 

prevailing professional norms,” Wiggins v. Smith, 539 U.S. 510, 521 (2003). 

                                                
10 Rompilla involves the failure to investigate mitigating evidence despite the appearance of “red flags” 
pointing to powerful information within the defendant’s prior conviction file, which “was a public 
document, readily available for the asking at the very courthouse where Rompilla was to be tried.” 
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Deficient performance under those circumstances hinges upon whether counsel 

“made a reasonable attempt, in light of the information available at the time, to investigate 

and pursue claims in state court.” Williams, 529 U.S. at 435. The trial court’s revelation 

supplied trial counsel with a clear “basis for an investigation into [the juror’s] marriage 

history.” Id. at 443. Counsel failed to take the basic step of requesting Dawson’s and 

Gootee’s public records from, in the first place, the very courthouse where they had just 

completed capital jury service. Had counsel taken this rudimentary step, they would have not 

only located the case files of juror Gootee’s divorce—as state habeas counsel later did (Doc. 

73-25 at 32-53)—but they would have discovered four separate divorce files under Dawson’s 

name reflecting facts starkly at odds with her representations during her impanelment and 

reflecting her personal experiences that very closely paralleled the circumstances at the heart 

of the prosecution’s case against Petitioner. 

Had trial counsel requested records and stood at the clerk’s counter of the Houston 

County Superior Court to flip through Dawson’s divorce files, the core information reflecting 

her tumultuous history of marriages and divorces would have propelled a fruitful 

investigation of the juror’s untruthfulness during the impanelment process. As this Court 

previously noted, trial counsel “had reason to focus and did focus on Dawson.” (Doc. 150 at 

16). They were simply deficient in performing their job at that critical stage. Had they made 

such rudimentary searches, they would have determined that Dawson’s voir dire testimony 

was “willfully evasive” with respect to her response to the State’s questions about her prior 

marriages and respective divorces. Clark v. United States, 289 U.S. 1, 11 (1933), quoted in 

Sampson, 724 F.3d at 164. By retrieving Dawson’s files, trial counsel immediately would 

have determined that beyond evading a full and honest response to the questioning, Dawson 
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fundamentally mischaracterized both the nature of her divorces (portraying them as 

“amicable”), and her child custody circumstances. In addition to her lack of clarity about her 

three children, each being the issue of a different marriage, the record relating to the custody 

battle of her first child, Tyler, during and long after her first divorce, was very eventful. This 

was apparent judging merely from the thick file, a file that continued to grow a decade after 

Dawson filed the March 3, 1992 petition under the Uniform Reciprocal Enforcement of 

Support Act seeking support of Tyler. Another feature of that file that would have struck trial 

counsel was the presiding judge’s identity. Judge McConnel—Petitioner’s trial counsel—had 

transmitted Dawson’s 1992 petition, with related materials, to the Florida Central 

Registry/Child Support Enforcement office. (Doc. 122 at 51; Appx. 62). 

b. Had trial counsel presented the juror bias claims to the trial court, 
a new trial would have been required 

In order for inadequate performance to establish a violation of the right to the 

effective assistance of counsel, trial counsel’s failure must be shown to have prejudiced the 

defense. Strickland, 466 U.S. at 692. To establish prejudice, a “defendant must show that 

there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the 

proceeding would have been different. A reasonable probability is a probability sufficient to 

undermine confidence in the outcome.” Id. at 694, quoted in Wiggins, 539 U.S. at 535. 

Petitioner’s penalty phase ended on March 5, 2001 with the jury reporting a death 

sentence. Eight days later, Judge McConnell presided over a sentencing hearing for the lesser 

offenses wherein he alerted trial counsel and the prosecution to Dawson’s liaison. (Doc. 122 

at 5-6; Doc. 71-21 at 7-9). Thereafter, trial counsel moved for a new trial, amended that 

motion and about fifteen months later, on June 17, 2002, Judge McConnell—after having 
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conducted a hearing on April 30, 2002 in which trial counsel argued the motion—denied Mr. 

Sallie’s motion for a new trial. (Doc. 68-1 at 15-16). On July 3, 2002, trial counsel filed the 

notice of appeal to the Supreme Court of Georgia. (Id.). During this fifteen-month span, the 

substance of the juror bias claims set out in the second amended petition was readily 

available to trial counsel. With respect to those claims, it must be kept in mind that the 

impartiality of a single juror renders a capital verdict constitutionally infirm. See Ellington v. 

State, 292 Ga. 109, 121, 123-24 (2012) (reversing death sentence upon finding of trial court 

error in denial of motion for new trial regarding impermissible limitation on voir dire 

questioning that “was directly relevant to juror bias and ability to serve”), quoting Morgan v. 

Illinois, 504 U.S. 719, 727 (1992). 

Had counsel presented those claims before Judge McConnell, the trial court would 

have been required to order a new trial pursuant to, among other bases, O.C.G.A. §5-5-20 

(Verdict contrary to evidence and principles of justice and equity). §5-5-20 provides: “In any 

case when the verdict of a jury is found contrary to evidence and the principles of justice and 

equity, the judge presiding may grant a new trial before another jury.” See generally Georgia 

Criminal Trial Practice §28:10, Motion for New Trial. In Georgia, “the trial judge is vested 

with the strongest of discretions to review the case and to set the verdict aside if he is not 

satisfied with it.” Holton v. Jones, 174 Ga.App. 654, 655 (1985), quoted in Thomas v. Wiley, 

240 Ga.App. 135, 136 (1999) (affirming trial court’s order granting a new trial based on the 

general grounds, recognizing that §5-5-50 prohibits reversal of first grant of a new trial 

absent showing of abuse of discretion; see generally International Ass’n of Bridge, 

Structural & Ornamental Ironworkers, Local 387 v. Moore, 149 Ga.App. 431 (1979) (a jury 

verdict induced by bias, prejudice or corruption may be set aside on motion for new trial).  
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The outcome of a motion litigated by effective trial counsel would have been a new 

trial before a new jury. This is likely, given that the files and records in question would have 

refreshed Judge McConnell’s personal recollection of three of Dawson’s four divorces 

finalized in his courtroom or chambers. (Doc. 122 at 49, 57, and 60). Most notably, Judge 

McConnell presided over Dawson’s divorce from, and custody battle with, her first husband, 

Glenn Holland.  

Dawson commenced her suit for divorce in Houston County on October 25, 1991, 

three days after service by a Houston County Deputy Sheriff of Mr. Holland’s Calhoun 

County, Florida divorce complaint seeking custody of her son. (Doc. 122 at 45-46). 

Dawson’s divorce action, however, averred that she “has not participated . . . in any . . . 

capacity in any litigation concerning the custody of the child of the parties in this or any 

other state.” (Doc. 122 at 46). 

For a host of reasons, Judge McConnell would have been likely to recall this divorce 

action even though the Houston County proceedings were ultimately dismissed in favor of 

the Florida case. This is because Judge McConnell likely would have recalled Mr. Holland 

rushing into his chambers, in tears, after having traveled from Florida in order to visit his son 

(after having confirmed the scheduled visit with Dawson by phone), pursuant to a Florida 

court visitation order only to be told by Dawson’ mother: “As far as we’re concerned you 

will never see the child again.” (Doc. 122 at 49; Appx. 59 at 1-2). Upon his arrival in Warner 

Robbins, Holland not only received that admonition but he also was handed a copy of a 

temporary custody order issued by Judge McConnell at a hearing earlier that day, December 

26, 1991. Holland received no notice of the hearing, despite frequent contact with Dawson 

and the process he had been serving her in his Florida action. (Doc. 122 at 47). 
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Holland recalls personally informing Judge McConnell about Dawson’s dishonesty 

surrounding the proceedings before him and her frustration of Holland’s attempt to see his 

son under the Florida visitation order. (Doc. 152-1 at 1). Holland recalls Judge McConnell 

explaining to him that Dawson had just sat in his chambers and told the judge that she had no 

idea where Holland was and that Holland had abandoned Tyler and she had no way to reach 

him. (Id.). Judge McConnell, after reviewing the Florida papers Holland handed him, 

recognized that Dawson had just lied to the court. (Id.). Further, Holland recalls the judge 

calling his Florida counterpart, Circuit Judge John E. Roberts, to conclude the Houston 

County proceedings in favor of the Florida proceedings. (Id.).11  

Effective trial counsel would have readily established in Judge McConnell’s mind 

that the judgment in which Dawson had just participated would need to be reversed due to 

her broad untruthfulness, evasiveness, and inaccuracy during her time on the venire and, 

further, given the numerous grounds establishing her bias. 

c. Investigation during federal habeas proceedings uncovered many 
strong factual bases for juror bias claims 

The substance of the juror bias claims underscores the clear prejudice due to the fatal 

undermining of any confidence in the verdict. Strickland, 466 U.S. at 694. The factual bases 

outlined below, when applied to the law on juror bias previously briefed in this Court,12 

                                                
11 That same day, Dawson executed a handwritten note dismissing her Houston County attorney. (Doc. 
122 at 48; Appx. 55 at 2). It is inferred that Judge McConnell called counsel to explain his displeasure 
with Dawson’s conduct in the litigation. In any event, Dawson amended her complaint about two weeks 
later on January 9, 1992, stating that “unbeknown to her, the Defendant, Glenn T. Holland, filed a 
Complaint for Divorce in Florida perhaps one day prior to her filing the Complaint for Divorce in 
Houston County, Georgia.” (Doc. 122 at 50; Appx. 60 at 5). The divorce was later finalized in Calhoun 
County. (Doc. 122 at 51). 
12 See Doc. 125 at 4 and 10-11: 
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strongly indicate that Petitioner would have obtained the opportunity to demonstrate the 

troubled juror’s untruthfulness and that she would have been subject to a cause challenge but 

for that untruthfulness. Thus, a new trial would have resulted had trial counsel simply 

conducted the investigation and litigation that they were obligated to do in this case.  

The foregoing partial recounting of Dawson’s first divorce and its custody battle 

reflects her pattern of untruthfulness and inaccurate representation that infected her 

impanelment. The following positions expressed in her voir dire testimony and questionnaire 

responses adduce a range of juror bias claims. The individual and cumulative weight of these 

misrepresentations show the extreme prejudice resulting from trial counsel’s ineffectiveness. 

Had they presented the marked discrepancies and her bias, a new trial would have been 

deemed unavoidable. 

 

 

                                                                                                                                                       
Where a federal habeas petitioner raises a challenge to the competence or impartiality of a juror on 
Sixth and Fourteenth Amendment grounds only after the verdict is returned in his state court trial, he 
must be afforded the opportunity to demonstrate that the juror was actually biased or incompetent, 
that is, that the juror was not ‘capable and willing to decide the case solely on the facts before 
(him).’” Rogers v. McMullen, 637 F.2d 1185, 1190 (11th Cir. 1982) (quoting Smith v. Phillips, 455 
U.S. 209, 217 (1982)). The well-established “remedy for allegations of juror partiality is a hearing in 
which the defendant has the opportunity to prove actual bias.” Smith, 455 U.S. at 214 (1982); 
Remmer v. United States, 347 U.S. 227, 229 (1954). “If a court determines there was actual bias, the 
juror’s inclusion in the petit jury is never harmless error.” United States v. Carpa, contemplates 
circumstances such as those reflected in the second amended petition, wherein “the relationship 
between a prospective juror and some aspect of the litigation is such that it is highly unlikely that the 
average person could remain impartial in his deliberations under the circumstances.” Person v. 
Miller, 854 F.2d 656, 664 (4th Cir. 1988), quoted in Sanders v. Norris, 529 F.3d 787, 792 (8th Cir. 
2008). In this respect, bias is implied “when there are similarities between the personal experiences 
of the juror and the issues being litigated.” Skaggs v. Otis Elevator Co., 164 F.3d 511, 517 (10th Cir. 
1998).  

Furthermore, under McDonough Power Equip., Inc. v. Greenwood, 464 U.S. 548, 556 (1984), a 
venire member’s failure to provide a truthful answer would warrant relief where “an honest answer 
from this juror would have provided a basis to challenge her for cause.” Jackson v. State of Alabama 
State Tenure Com’n, 405 F.3d 1276, 1288 (11th Cir. 2005), citing Carpa, 271 F.3d at 967 n.5. 

Case 5:11-cv-00075-MTT   Document 182   Filed 11/15/16   Page 23 of 47



 21 

  1. Spousal or family violence 

In her questionnaire responses, Dawson denied any such experience.13 Investigation 

propelled by the basic review of Dawson’s divorce records identified that Dawson was the 

victim of violence and, as a child, was a witness to domestic violence against her mother.  

   1.a Family violence by the “Sheriff” 

When she was a teenager, Dawson intimated that around when she was ten years old 

her first stepfather, a man she called the “Sheriff,” forced her on multiple occasions to 

perform sexual acts for him. (Doc. 152-1). For example, the Sheriff demanded oral sex from 

her before he would fix her bicycle. (Id.). Dawson had also intimated her mother’s response 

to this horrific abuse. (Id.). Eventually, the ten or eleven year-old Dawson reported the 

Sheriff’s behavior to her mother. Her mother then alternated between disbelieving Dawson 

and blaming her for the Sheriff’s depradations. (Id.). Dawson’s mother failed to protect her 

from more abuse after the revelation. (Id.). However, that was explicable. Dawson had 

further intimated that she witnessed the Sheriff beat her mother often during their marriage. 

(Id.).  

Records reflect that Dawson’s mother, Elizabeth (“Libby”) Dawson, married Robert 

Hampton on October 1, 1982 and, because of Mr. Hampton’s “acute alcoholism and 

disposition toward physical violence,” (Doc. 122 at 32; Appx. 14 at 2), divorced him by July 

23, 1984. Records reflected that Hampton had been a Lamar County Deputy Sheriff in the 

years before his marriage to Libby. (Doc. 33; Appx. 15 at 1). Voluminous court records 

substantiate the mercurial violence and extreme alcohol and substance abuse problems 

                                                
13 Dawson answered “No” to the question: “Have you, any member of your family or anyone you know 
ever been accused of committing spousal or family violence?” (Doc. 68-14 at 95). 
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afflicting Hampton in and around the time that he was Dawson’s stepfather. (Doc. 122 at 33-

40). Records reflect Hampton’s extensive violence against his other wives. (E.g., i.d. at 38-

39). The details reflect a terrifying figure. The documentation supports Dawson’s account of 

his role in her childhood. 

   1.b  Fourth husband’s marriage-ending violence 

In the aftermath of Dawson’s fourth divorce—which she had finalized in February 

2001 in Houston County—she intimated individually to two of her ex-husbands that her 

fourth husband had beaten her. (Doc. 152-1 at 1). Dawson cited a public beating as causing 

her separation and divorce. Over a disagreement about the transport of their infant son, her 

husband punched her in the head at a softball field parking lot. (Id.). That humiliating event 

is supported by the divorce records of the immediately subsequent marriage of her fourth 

husband, Mr. Donald Payne, wherein his wife obtained a Family Violence Ex Parte 

Protective Order after a Christmas Eve 2003 altercation. (Doc. 122 at 61; Appx. 111 at 3).  

  2.  Criminal history of family members 

Dawson denied the existence of any histories of violence in her family.14 In addition 

to the countless prosecutions of the “Sheriff,” Grant Weller, her second husband and father 

of her second son, has a significant criminal history, which includes domestic batteries 

before and after their marriage. (Doc. 122 at 57-8, 59-60), and also his arrest in Houston 

County on Dawson’s wedding day on charges of making Terroristic Threats or Acts, to 

which he pled guilty. (Doc. 122 at 58). 

 
                                                

14 Dawson answered “No” to the question: “Have you, any member of your family or anyone you know 
ever been accused of a crime?” (Doc. 68-14 at 94). This question included follow-up questions: “If you, 
who and what relationship? When did this happen? Was there an arrest?” 
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  3.  Victimhood of Dawson and family members 

Dawson denied having been or having known anyone who had been a victim of a 

crime.15 As the foregoing indicates, Dawson was subjected to horrific crimes as a child and 

witnessed the domestic violence inflicted on her mother at the hands of the “Sheriff”. 

  4.  Child custody, visitation, and support battles 

Dawson testified with respect to two divorces that they were “amicable.” (Doc. 122 at 

68). Key elements of Dawson’s contentious first divorce (supra), wherein her husband had 

filed an action seeking custody of their son in Florida and she then commenced proceedings 

in Houston County, before Judge McConnell, also seeking custody of their son were in no 

way disclosed. (Doc. 150 at 8-10). Dawson also failed to disclose the above-mentioned 

tumultuous divorce of her mother from her stepfather in 1984. 

  5.  Child custody, visitation, and support battles 

During voir dire, Dawson denied any custody fights concerning her children. (Doc. 

150 at 3; Doc. 122 at 68-9). The Court’s rehearsal of her first divorce and custody battle with 

Holland (and the presentation of those records in the second amended petition, plainly belie 

that testimony. Further, the Court has also noted the child support order against Weller, her 

second husband, had reached nearly $13,000 in arrears by early 2001. (Doc. 150 at 11). 

  6.  Being sued and seeking personal bankruptcy protection 

Dawson denied “ever” having been sued.16 The Court has identified three substantial 

court proceedings in the late 1990s, including two civil actions in which Dawson was the 

defendant and also her personal bankruptcy. (Doc. 150 at 11-12). 

                                                
15 Dawson answered “No” to the question: “Have you, any member of your family or anyone you know 
ever been the victim of a crime?” (Doc. 68-14 at 94). 
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C. Georgia’s Framework Warrants The Extension of Martinez More Than The 
Texas Framework Upon Which Trevino’s Extension Of Martinez Is Based 

 The foregoing outline of the juror bias issues and trial counsel’s failure to investigate 

and substantiate highly meritorious claims, coupled with the failure of state habeas counsel to 

raise the issue, should provide the grounds, pursuant to Trevino, for Petitioner to obtain relief 

in the event this action is reopened. However, the federal courts have yet to determine that 

Trevino applies to Georgia capital cases. For the following reasons, it plainly does apply. 

Trevino, a Texas capital case, clarified Martinez v. Ryan, 132 S. Ct. 1308 (2012), an 

Arizona case which established that state habeas counsel’s ineffectiveness could, in federal 

proceedings, supply good-cause to excuse a state procedural default “where state law says 

that a criminal defendant must initially raise his claim of ineffective assistance of trial 

counsel in initial state collateral review proceedings.”  Trevino, 133 S. Ct. at 1916 (original 

emphasis), citing Ibarra v. Thaler, 687 F.3d 222, 225-26 (5th Cir. 2012).17  Trevino overruled 

Ibarra’s conclusion that Martinez did not apply in Texas:  “What the Arizona law prohibited 

by explicit terms, Texas law precludes as a matter of course.”  Trevino, 133 S. Ct. at 1920. 

The determination of Trevino’s application to a Georgia judgment requires analysis of 

the “design and operation” of Georgia’s “procedural framework.”  133 S. Ct. at 1921.  That 

analysis must determine whether it is “highly unlikely in a typical case that a defendant will 

have a meaningful opportunity to raise a claim of ineffective assistance of trial counsel on 

direct appeal.”  Id.  As explained below, the Texas procedural framework affords, in the 

                                                                                                                                                       
16 Dawson answered “No” to the question: “Have you ever sued anyone or been sued.” (Doc. 68-14 at 
93). 
17  Ibarra had ruled that, because “Texas law on its face appears to permit a criminal defendant to raise 
such a claim on direct appeal,” Martinez “does not apply in Texas.”  Id. at 227 (original emphasis). 
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“typical case,” a far greater opportunity to raise trial counsel ineffectiveness than does 

Georgia’s under the current Unified Appeal Process, which has governed capital cases and 

has been in effect since 1988.   

In Hittson, 759 F.3d 1210, the Eleventh Circuit glancingly addressed Trevino, which 

had been decided during the pendency of the Hittson appeal. The court did not consider 

whether the Georgia framework, like Texas’s, effectively prohibits the raising of trial counsel 

ineffectiveness on direct appeal in the typical capital case, expressly “leav[ing] that question 

for another day because Hittson has failed to establish either of the other two elements of the 

Martinez exception—that ‘appointed counsel in the initial-review collateral proceeding, 

where the claim should have been raised, was ineffective under the standards of Strickland;’ 

or that ‘the underlying ineffective-assistance-of-trial-counsel claim is a substantial one.’” 

Hittson, 759 F.3d at 1262, quoting Martinez, 132 S.Ct. at 1318. As noted in Esposito v. 

Humphrey, “[t]he Eleventh Circuit has not decided if Martinez and Trevino apply at all to 

Georgia criminal procedures.” No. 5:12-cv-163-CAR, 2014 WL 7003770, *30 n.50 (M.D. 

Ga. Dec. 10, 2014) (declining to extend Martinez and Trevino to appeals from denial of state 

habeas relief). While the federal courts have yet to have the occasion to determine Trevino’s 

applicability in Georgia, comparative analysis of Georgia’s capital procedural framework 

clearly establishes that it does.  

1. Texas Framework Calls For Immediate Replacement Of Trial Attorneys 
After Conviction 

The state procedural history in Trevino illustrates the Texas framework. In keeping 

with the applicable criminal procedure statute and bar guidelines, his “trial court appointed 

new counsel for Trevino eight days after sentencing.”  Id. at 1919.  The relevant statute 
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provides:  “As soon as practicable after a death sentence is imposed in a capital felony case, 

the presiding judge of the convicting court shall appoint counsel to represent an indigent 

defendant on appeal and to apply for a writ of certiorari, if appropriate.”  Vernon's Ann. 

Texas C.C.P. Art. 26.052(j).  The statute’s next paragraph states:   

The court may not appoint an attorney as counsel on appeal if the attorney 
represented the defendant at trial, unless: (1) the defendant and the attorney 
request the appointment on the record; and (2) the court finds good cause to 
make the appointment.  

Id. at Art. 26.052(k) (emphases added).18 

These rules are supported by the Guidelines and Standards for Texas Capital 

Counsel, 69 Tex. B.J. 977, cited in Trevino, 133 S. Ct. at 1920.  Guideline 12.1(E), Duties of 

Trial Counsel After Conviction, states:  “Trial counsel should take all appropriate action to 

ensure that the client obtains successor counsel as soon as possible.”  This Texas procedure 

ensures in the normal course the prompt elimination of the barrier to litigating trial counsel 

ineffectiveness—namely, trial counsel’s ethical and legal conflicts in pursuing any claim of 

his own ineffectiveness. 

The rapid appointment of Trevino’s new attorney afforded the new counsel “22 days 

to decide whether, and on what grounds, to make a motion for a new trial.”  Trevino, 133 S. 

Ct. at 1919.  The Trevino Court closely examined the Texas framework for capital case 

review that, “as a matter of procedural design and systemic operation,” “denies a meaningful 

opportunity” for litigating trial counsel ineffectiveness claims on direct appeal.  133 S. Ct. at 

1921.  Trevino thus concluded that Texas’s “motion-for-new-trial vehicle is often inadequate 

                                                
18 The statute refers to the “appeal.”  Art. 26.052(j) and (k) also apply in the Texas motion for new trial 
context.  See, e.g., Sprouse v. State, 2007 WL 283152 (Tex.Crim.App., Jan. 31, 2007), cited in Trevino, 
133 S. Ct. at 1919-20. 

Case 5:11-cv-00075-MTT   Document 182   Filed 11/15/16   Page 29 of 47



 27 

because of time constraints and because the trial record has generally not been transcribed at 

this point.”  Id. at 1918 (internal quotes omitted).  But it is still clearly possible in Texas—

although usually not practicable—for the replacing attorneys to litigate the ineffectiveness of 

the replaced attorneys (who had represented the defendant at trial).  Id. at 1919.  This lies in 

stark contrast to the impossibility of litigating such claims in a typical Georgia capital case, 

where trial counsel sustains representation of defendant/appellant through the conclusion of 

direct review.  See, e.g., Hood v. State, 282 Ga. 462, 463 (2007). 

2. Georgia Framework Has Typically Foreclosed Trial Counsel 
Ineffectiveness Claims On Direct Review  

a. Capital trial counsel continue through direct review 

The starting point for the typical capital case in Georgia is very different from the 

promulgated appointment of new lawyers that occurs in Texas following a capital conviction.  

Georgia lacks any criminal procedure, bar guideline or other formally or informally 

expressed rule, practice or convention suggesting any reason for the individual capital 

defendant even to consider seeking the replacement of his trial attorneys by new, un-

conflicted counsel who would be able immediately to raise Sixth Amendment violations.  

The practice is that trial counsel continue their representation of the appellant through the 

direct review.  See, e.g., Gibson v. Turpin, 270 Ga. 855, 867 (1999) (Fletcher, P.J., 

dissenting).19  

The Unified Appeal Procedure is “the set of rules promulgated by the [Georgia 

Supreme] Court to guide the trial courts in the administration of death penalty cases.”  

                                                
19 Presiding Judge Fletcher (joined by Benham, J. and Sears, J.), explained that “the same counsel 
represented Gibson at trial and on direct appeal.  This habeas petition is therefore Gibson’s first 
opportunity to challenge his conviction and sentence on the ground of ineffective assistance of counsel”.  
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Ellington, 292 Ga. at 118.  Since July 1, 1988, the Unified Appeal Procedure has “govern[ed] 

both pretrial and posttrial appellate review of death penalty cases.”  O.C.G.A. §17-10-36(a).  

“The Supreme Court of Georgia shall establish, by rules, a series of check lists” dedicated to 

ensuring that, “for purposes of any pretrial review and the trial and posttrial review, the 

record and transcript of proceedings will be complete for a review by the sentencing court 

and the Supreme Court of all possible challenges to the trial, conviction, sentence, and 

detention of the defendant.”  §17-10-36(b).  Under the Georgia Code, the Unified Appeal 

Procedure controls the review of death judgments. 

Unlike Texas’s prescriptions, Georgia’s Unified Appeal Procedure says nothing about 

the continuity of counsel between trial and direct appeal.  Compare Revised Unified Appeal, 

effective Jan. 27, 2000, with Texas C.C.P. Art. 26.052(j) & (k) (supra, at n.18).  With respect 

to the motion for new trial stage, the Unified Appeal Procedure simply states:  “Every 

defendant shall have the right to be represented by appointed or retained counsel in all 

matters and at all times during the pendency of a motion for new trial.”  Id., Review 

Proceedings, Rule IV.A.2.d.  Regarding the direct appeal, the Unified Appeal Procedure 

again is silent about whether the appellant should even consider obtaining new lawyers.  Id., 

Pre-Trial Proceedings, Qualifications of Appointed Counsel, Rule II.A.2. 

The Georgia framework presents no risk of the waiver of ineffectiveness claims as a 

consequence of trial counsel continuing their representation during direct review of the 
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conviction and sentence. See, e.g., Berry v. State, 262 Ga. 614, 615 (1992);20 cf. Nixon v. 

State, 255 Ga. 656, 657 n.1 (1986).21  

b. Indigent defendants/appellants do not choose counsel  

The typical capital case concerns an indigent defendant who lacks the means to pay 

for qualified attorneys to represent him.  See, e.g., Gibson, 270 Ga. 855.  The constitutional 

right to a fair trial guarantees to an indigent defendant the appointment of trial counsel, 

Gideon v. Wainwright, 372 U.S. 335, 344 (1963), and, upon a conviction, appointment of 

counsel for his direct review, Douglas v. California, 372 U.S. 353, 357 (1963).   

But “[a]n indigent defendant has no right to compel the trial court to appoint an 

attorney of his own choosing.”  Davis v. State, 261 Ga. 221, 222 (1991) (citing Lipham v. 

State, 257 Ga. 808 (1988)), quoted in Phan v. State, 290 Ga. 588, 597 (2012).  The Supreme 

Court of Georgia has consistently recognized “the strong interest of the defendant and of the 

court system in sustaining an existing, close relationship between a death penalty defendant 

and his counsel.”  Grant v. State, 278 Ga. 817 (2005).22   

This strong interest militates against the replacement of trial lawyers with new, 

unconflicted counsel simply for the sake of pursuing Sixth Amendment claims prior to state 

                                                
20 “The appellant’s trial counsel filed a motion for new trial and later filed the instant appeal wherein he 
raises the issue of ineffectiveness for the first time.  Under these circumstances, although the appellant 
cannot be deemed to have waived this ground of appeal, it is not properly before us for consideration.” 
21 After Nixon’s murder trial, “appellant requested the court to remove his counsel and appoint another 
attorney.  After the trial court denied this request, and the appellant’s attorney filed an appeal, the 
appellant filed his own brief, alleging ineffective assistance of counsel, among other things.  Although we 
will not consider the appellant’s enumeration of errors, his claim of ineffective assistance of counsel will 
not be waived.” 
22 This practice reflects, inter alia, the unparalleled legal and factual complexity in capital litigation and 
the paramount importance in that context of retaining the institutional understanding of the record.  
Roberts v. State, 263 Ga. 764, 765 (1994); Davis, 261 Ga. at 222 (1991); Amadeo v. State, 259 Ga. 469 
(1989).   
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collateral review.  See Perkinson v. State, 279 Ga. 232, 238(10) (2005) (ruling that “one of 

[Perkinson’s] trial lawyers continues to represent him on appeal so his claim of ineffective 

assistance of counsel is premature. . .  This claim may be raised in the event Perkinson 

obtains new counsel.”).  Georgia’s courts have not entertained departing from the long-held 

practice nor would the procedural framework benefit from routinizing the replacement of 

counsel.  And the United States Supreme Court espouses “there are often good reasons for 

hearing the claim initially during collateral proceedings.”  Trevino, 133 S. Ct. at 1921 (“we 

do not now (any more than we did in Martinez) seek to encourage States to tailor direct 

appeals”); see also Kimmelman v. Morrison, 477 U.S. 365, 378 (1986) (“restricting the 

litigation of some Sixth Amendment claims to trial and direct review would seriously 

interfere with an accused’s right to effective representation”).  

c. Infrequent exceptional circumstances dislodge trial counsel 

Under the United Appeal Process in effect since 1988, the course of Georgia capital 

litigation has manifested essentially two, infrequently arising, scenarios that dislodge trial 

counsel from handling direct review.   

The first scenario applies just to those few capital defendants who (i) did not require 

court appointed counsel at some point in their capital trial and/or direct review proceedings 

but (ii) did require appointed counsel at another point or points.  This scenario is an odd, 

unexpected byproduct of the Sixth Amendment “right to be represented by an otherwise 

qualified attorney whom that defendant can afford to hire, or who is willing to represent the 

defendant even though he is without funds.”  Caplin & Drysdale, Chartered v. U.S., 491 U.S. 

617, 624-25 (1989), quoted in U.S. v. Gonzalez-Lopez, 548 U.S. 1409, 144 (2006) (Scalia, 

J.).  The Hall County capital trial of Clay Barrett in March 2005 gives an example of this 
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unusual scenario.  See Barrett v. State, 292 Ga. 160 (2012).  By about the time Mr. Barrett 

was convicted, he had been rendered indigent.  No longer having the ability to pay for an 

attorney of his choosing, he then required the appointment of counsel during the pendency of 

his motion for new trial. The specific procedural history in Barrett, as understood by 

undersigned counsel (Martin), underscores the exceptional nature of that case. Mr. Martin 

ultimately represented Clay Barrett years after his trial—and after several prior lawyers.23 Id.   

The second scenario occurs upon the emergence of a conflict between counsel and 

client.  See, e.g., Tollette v. State , 280 Ga. 100, 107 (2005) (in motion for new trial hearing, 

defendant’s new counsel examined former counsel to ascertain the strategy behind his 

closing argument statement: “I have great loathing for my own client.”); Franks v. State, 278 

Ga. 246, 256 (2004) (arguing “trial counsel’s [closing] argument constituted a breakdown in 

the adversarial process” when he conceded that “there’s no doubt” that he slashed and 

stabbed the murder victim’s children and that he was “guilty”).  Highly atypical 

performances have thus necessitated new appointments prior to the end of direct review.  

Among such atypical cases is Petitioner’s first case, which the Supreme Court of Georgia 

reversed due to one of his appointed trial attorney’s conflict of interest by virtue of being a 

                                                
23 Initially, Barrett personally retained trial counsel and was convicted and sentenced to death. Later, due 
to Barrett’s indigence, new counsel was appointed. An irreconcilable conflict stemming from that 
attorney’s handling of the case emerged. Mr. Martin then replaced the first appointed counsel, appearing 
in the proceedings during the pendency of Barrett’s motion for new trial. In undersigned counsel’s 
decades of capital experience in Georgia, that is the only time he has taken on the representation of a 
defendant in the motion for new trial stage. It is highly unusual for trial counsel not to continue 
representation of the defendant during that stage and on direct review.  
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paid law clerk, during his trial, in the very district where he was prosecuted.24 Sallie v. State, 

269 Ga. 446 (1998).  

3.  Study of Georgia Capital Judgments Under Unified Appeal Procedure 
Shows, in Typical Case, Trial Lawyers Litigate Direct Review 

a. Petitioner moved the Court in 2013 for discovery from the Attorney 
General, then conducted self-help to collect empirical information 
for Trevino analysis 

On October 2, 2013, Petitioner moved the Court for discovery of Georgia death 

judgments under the Unified Appeal Process. (Doc. 155). The motion set forth the discovery 

needs precipitated by the question Trevino raised regarding Georgia’s capital process, 

submitting that the Attorney General’s Office, pursuant to O.C.G.A. §17-10-33, receives a 

certified copy of every death judgment (id. at 6-7), and that it represents the State in every 

direct appeal and collateral challenge (id. at 7). Petitioner also sought to propound four 

interrogatories and a document request. (Id. at 8).  

On October 4, 2013, the Court denied this motion without prejudice and noted the 

pendency of Hittson and Thomas in the Eleventh Circuit (supra), which implicated Trevino. 

(Doc. 157). The Court characterized the point of Petitioner’s motion as seeking to 

demonstrate “that trial counsel in death penalty cases generally continue as appeal counsel” 

and considered whether this point “might be a matter not in dispute and thus amenable to a 

reasonable stipulation.”  

In that vein, the Court directed the sides to confer on the information sought in the 

motion. (Id.). The parties did confer telephonically, to no avail, but Petitioner carried out the 

recommendation the Court offered in its order and attempted to amass the relevant 
                                                

24 As a result of the emergence, after the trial, of the attorney’s conflicting allegiances, new counsel 
entered the case in order to litigate the appeal.  
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information from public sources. It is submitted that while this is a more challenging 

undertaking than might be appreciated at first blush, undersigned counsel have been able to 

amass a considerable amount of information that sheds light on the question emanating from 

Trevino.25  

This information is introduced here in order to assist the Court in relation to the 

fundamental question of Trevino’s applicability in Georgia but it is submitted with an 

obvious caveat. Namely, the information relied on in support of this motion is inherently 

provisional. It has been assembled without the benefit of the information in the custody of 

counsel for Respondent, the Attorney General, and sought via the October 2013 motion. 

Reported cases have supplied the majority of the information captured in the appendix 

annexed to this motion and relied on herein. The characterization of the status of counsel is 

thus not made with the benefit of review of the records of these scores of cases. The 

difficulties in collecting case histories for newer capital cases has necessitated a cut-off year 

of 2006 for the conclusion of trials in order to ensure the relative comprehensiveness of the 

data set for the allotted timeframe. Notwithstanding these limitations, Petitioner understands 

that the collected information is fundamentally reliable and very instructive in regard to the 

applicability of Trevino in the context of the Unified Appeal Process. However, it is urged 

that the Court now grant the discovery from the Attorney General sought in October 2013 in 

order to ensure the availability of the most complete and reliable set of information for this 

inquiry. 

                                                
25 This appendix is attached as Exhibit 6. 
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b. Findings of capital cases under Georgia’s Unified Appeal Process 
between 1988 and 2005 manifest the preclusion, in effect, of trial 
counsel ineffectiveness claims prior to state habeas litigation 

Listed in the attached appendix (Exh. 6), are the 126 capital cases tried to a death 

verdict after the July 1, 1988 effective date of the current Unified Appeal Process and 

through 2005, and for which relevant appellate information was available from public 

sources. Where possible, whether a/the trial attorney(s) remained counsel of record through 

the direct review process is specified in this list. For two of these 126 cases, information 

concerning this status of counsel during direct review was not found. Further, it is suspected 

that additional cases within this time frame were not ascertained during this stop-gap inquiry 

conducted in lieu of the above-described discovery pursuit.  

As reflected in the appendix, for 114 of the 124 cases that presented counsel status 

information through the direct review process, trial counsel remained as counsel of record 

until the conclusion of direct review. (Exh. 6). Thus, in 91.9% of these cases, the first time 

the capital appellant/petitioner could raise trial counsel ineffectiveness under Georgia law 

was upon the conclusion of direct appellate review. See Castell v. Kemp, 254 Ga. 445, 558 

(1985) (an attorney cannot litigate ineffectiveness claims derived from his own 

performance); see Perkinson v. State, 279 Ga. 232, 238 (2005); see also White v. Kelso, 261 

Ga. 32 (1991) (upon the appearance of new counsel, “counsel must raise the ineffectiveness 

of previous counsel at the first possible stage of post-conviction review”); Johnson v. State, 

259 Ga. 428 (1989) (claims based on ineffectiveness of prior counsel must be raised at the 

first occasion to do so). Further, both the majority opinion in Gibson v. Turpin, 270 Ga. 855 

(1999), and also the main dissenting opinion (by then Presiding Justice Fletcher), recognize 

that under Georgia law, when a convicted defendant is represented by the same counsel at 
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trial and on appeal, the “first opportunity to raise a Sixth Amendment claim of ineffective 

assistance of counsel” occurs in state collateral review, when his counsel’s appointment 

ceases. Id. at 860; see also id. at 868 (dissenting op.). 

With a mere 8% of Georgia’s capital cases deviating from the very strong pattern of 

trial counsel remaining as counsel through direct appeal, it is plain that, as an empirical 

matter, the “typical” Georgia capital case does not permit an appellant to raise trial counsel 

ineffectiveness prior to state habeas proceedings. Trevino, 133 S.Ct. at 1921 (Martinez 

extends to jurisdictions where it is “highly unlikely in a typical case that a defendant will 

have a meaningful opportunity to raise a claim of ineffective assistance of trial counsel on 

direct appeal.”). In this vein, “typical” must be construed with further reference to Trevino’s 

examination of “the Texas procedural system that—as a matter of its structure, design, and 

operation—does not offer most defendants a meaningful opportunity to present a claim of 

ineffective assistance of trial counsel on direct appeal.” Id. (emphasis added). The question, 

then, boils down to whether “most defendants” are able to raise these claims before collateral 

review. Ninety-two per cent (92%) must satisfy any working definition of “most.” 

D. The Court Should Reopen This Case And Stay Proceedings Pending Supreme 
Court Determination Of Trevino’s Application To Rule 60(b)(6) 

The exigencies facing Petitioner precipitate this motion; waiting for clarification from 

the Supreme Court regarding Arthur v. Thomas, 739 F.3d 611, 631 (11th Cir. 2014), and 

associated authorities to move to reopen the casewould be very likely to render the issue 

moot for Petitioner as a result of Georgia carrying out his execution with the speed that it has 

displayed during this year in eight other cases.  
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The factors at issue in this litigation—Petitioner’s life foremost among these—

militate against finding this motion to reopen his habeas application premature due to the 

pendency of the Supreme Court’s determination of Buck and also the trio of Sixth Circuit 

cert. petitions being held for Buck. It is well within this Court’s discretion to assess the 

equities in question under these circumstances and reopen this case in order to permit the 

Supreme Court to address the matter that surely will implicate the constitutional violation 

animating this motion, a deprivation of Petitioner’s Sixth Amendment rights that has not 

been addressed due to the procedural default of his case many years before his initial federal 

habeas counsel filed his petition in this Court in 2011. As outlined herein, this is a highly 

meritorious underlying claim, one that warrants relief from his judgment and properly 

overcomes the procedural barrier to review due to the Supreme Court’s equitable 

jurisprudence of Martinez and Trevino. Thus the prime issue is Petitioner’s gateway to such 

litigation at this juncture: whether the Supreme Court will decide Buck in favor of 

Petitioner’s interests as they are dictated by the Eleventh Circuit’s erroneous opinion in 

Arthur. The Court should provisionally reopen this action and hold it in abeyance pending 

the Supreme Court’s resolution of that gateway issue.  

1. The Procedural Question—Answered Erroneously In Arthur And Now 
On The Verge Of Being Reversed—Provides Proper Basis For Rule 
60(b)(6) Relief 

This motion does not attack a merit-based ruling of the Court regarding Petitioner’s 

constitutional claims for habeas relief. Gonzalez, 545 U.S. at 542. Rather, it concerns the 

procedural issue pending in the Supreme Court and the proper construal of Gonzalez in 

relation to the change in the law wrought by Martinez and Trevino. Procedural concerns may 

obtain Rule 60(b) relief in this context. Gonzalez, 545 U.S. at 535-36, quoted in Christeson v. 
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Roper, 135 S.Ct. 891, 895-96 (2015) (per curiam) (reversing denial of substitution of counsel 

in order for un-conflicted counsel to litigate equitable tolling, per Holland, of defaulted 

habeas action). Petitioner seeks to reopen this case now, without resolution from the 

Supreme Court on this issue, because he must return to this Court now or face the process-

less issuance of a trial court order for his execution to be carried out within less than three 

weeks from such an order’s issuance. The equities precipitating this motion could not be 

greater as they are literally, obviously, a matter of life or death. The Supreme Court record, 

including the oral argument, manifests that it is wrestling with the issue that, if decided 

correctly, will reverse the Eleventh Circuit’s barrier to Petitioner finally obtaining merits 

review of his trial counsel’s transgression of his Sixth Amendment right to the effective 

assistance of counsel that leaves him, at this extremely precarious point, facing execution 

pursuant to a judgment produced from a palpably biased jury trial. 

2. The Exercise Of Sound Discretion Calls For A Stay 

A district court has “broad discretion to stay proceedings as an incident to its power to 

control its own docket.” Ortega Trujillo v. Conover & Co. Comm’ns, Inc., 221 F.3d 1262, 

1264 (11th Cir. 2000) (per curiam), quoting Clinton v. Jones, 520 U.S. 681 (1997). An 

exercise of this discretion must be moderate (that is, it most not be “immoderate”), CTI-

Container Leasing Corp. v. Uiterwyk Corp., 685 F.2d 1284, 1288 (11th Cir. 1982)), and 

construing moderation here contemplates the potential duration and reasons supporting the 

stay. Ortega Trujillo, 221 F.3d at 1264. Thus, a stay needs to be contemplated “within 

reasonable limits.” Landis v. North American Co., 299 U.S. 248 (1936), quoted in Ortega 

Trujillo, 221 F.3d at 1264. The bounded scope of the stay Petitioner presently seeks satisfies 

the foregoing considerations. The Supreme Court heard argument in Buck at the start of its 
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current term and thereby can be expected to decide the case at any moment now. Thus, the 

conclusion of Buck is imminent and this timing thereby counsels in favor of the Court 

granting the stay that Petitioner now seeks.26 Ortega Trujillo, 221 F.3d at 1264 (vacating 

district court stay after finding its indeterminate timeframe, viz., that it would be “in effect 

until the ‘Bahamian Courts conclude their review’” appeared “indefinite” and thus contrary 

to Landis).  

“The decision to grant a stay, like the decision to grant an evidentiary hearing is 

‘generally left to the sound discretion of district courts.’” Connor v. Secretary, Florida Dept. 

of Corrections, 713 F.3d 609, 619 (11th Cir. 2013), quoting Ryan v. Gonzales, 133 S.Ct. 696 

(2013) (quoting Schriro v. Landrigan, 550 U.S. 465, 473 (2007). “AEDPA does not deprive 

district courts of the authority, but it does circumscribe their discretion.” Connor, 713 F.3d at 

619-20, quoting Rhines, 544 U.S. at 276 (citation omitted).  

As Connor noted, a district court’s grant of a stay “should be compatible with the 

goals of AEDPA.” 713 F.3d at 619 (among these goals is “reduc[ing] delays in the execution 

of state and federal criminal sentences, particularly in capital cases”). Alive in the Supreme 

Court at this very moment is whether the Eleventh Circuit in Arthur and its sister circuits on 

this point (the Fourth, Fifth, and Sixth) are compromising the equitable jurisprudence of 

Martinez and Trevino, decisions that, in short succession, the High Court issued for the clear 

purpose of protecting fundamental rights against unjustifiable consequences from certain 

procedural failings in federal habeas cases.  

                                                
26 The decision in Buck can be expected to dictate the resolution of the related Sixth Circuit cert. petitions 
that the Supreme Court has held in relation to the Rule 60(b)/Trevino issue to be decided in Buck.  
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Trevino underscores the importance of this moderating rule for the, in certain 

respects, severe and unforgiving AEDPA paradigm. The goals of AEDPA, the Supreme 

Court has unambiguously provided, include giving effect to the statute’s streamlining of 

federal purpose without “displacing courts’ traditional equitable authority.” Holland, 560 

U.S. at 648 (“equitable principles have traditionally governed the substantive law of habeas 

corpus”); quoted in McQuiggin v. Perkins, 133 S.Ct. 1924, 1934 (2013). This equitable 

authority safeguards “basic habeas corpus principles.” Holland, 560 U.S. at 648.  

Indeed, these “basic habeas corpus principles” are, in part “designed to prevent 

federal courts from interfering with a State’s application of its own firmly established, 

consistently followed, constitutionally proper procedural rules.” Trevino, 133 S.Ct. at 1917, 

citing Martinez, 132 S.Ct. at 1315-16. But Trevino clarifies this key point: “At the same 

time, we pointed out that ‘[t]he doctrine barring procedurally defaulted claims from being 

heard is not without exceptions. A prisoner may obtain federal review of a defaulted claim by 

showing cause for the default and prejudice from a violation of federal law.” 133 S.Ct. at 

1917, 132 S.Ct. at 1316. The Court, in deciding Martinez and Trevino, has had this 

counterbalancing relationship squarely in mind.  

It is this core concern with respect to habeas jurisprudence that generates the critical 

question behind this motion, viz., do Martinez and Trevino provide extraordinary 

circumstances under Rule 60(b)(6) to justify reopening a close habeas application? Noting 

the “recurring importance to capital habeas petitioners,” one of the three Sixth Circuit cert. 

petitions discussed herein, submitted that “at least thirty-six capital petitioners have filed 

Rule 60(b)(6) motions premised on Martinez’s intervening change of law.”  (Johnson, Pet’n 

at 23; Exh. 1 at 34). At this moment, Petitioner must follow suit, notwithstanding the opinion 
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in Arthur, which pre-dated and thereby channeled his litigation of the timeliness of his 

Trevino claims, and because its reversal is plainly in question right now. 

3. Georgia’s Total Deprivation Of Legal Process Regarding Execution 
Warrants Amply Supports The Court’s Exercise of Discretion 

Georgia’s total absence of legal process in the setting of execution dates departs 

diametrically from its neighboring states comprising the Eleventh Circuit. O.C.G.A. §17-10-

40(a) contemplates the issuance, without motion practice, from a condemned prisoner’s trial 

court. This lack of process is gravely problematic given that the statute requires any 

execution to be ordered for a seven-day period that shall commence “not less than ten nor 

more than 20 days from the date of the order.” §17-10-40(b). This absence of legal process 

matters greatly, as it effectively preempts any meaningful litigation concerning the 

lawfulness of the impending execution. This foreclosure of process does not serve the ends 

of justice, it systemically subverts it, as suggested by the contrasting procedural baselines in 

Alabama and Florida and found in other active death penalty states. 

Alabama requires its supreme court to enter an order fixing the date of an execution, 

requiring it be set “not less than 30 days from the date of the order.”A.R.A.P. 8(d)(1). Florida 

process elaborates a “letter of certification” requirement, Fla. Stat. §922.052(2)(a), which 

then entails that “[w]ithin 30 days after receiving the letter of certification from the Clerk of 

the Florida Supreme Court, the Governor shall issue a warrant for execution if the executive 

clemency process has concluded, directing the warden to execute the sentence within 180 

days, at a time designated in the warrant.” Fla. Stat. §922.052(2)(b). In the 1940s, Florida 

had a 5-day minimum for warrants. See, e.g., In re Advisory Opinion to Governor, 154 Fla. 

866, 868, 19 So. 2d 370, 371 (1944). But that is relegated to pre-Furman annals. Georgia’s 
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current ten/twenty day window for an execution warrant hearkens to a different time and is 

plainly out of step with contemporary conceptions of fairness and process.  

If Georgia succeeds in carrying out the execution of Mr. Spears tomorrow (or within 

the week thereafter), it will overtake Texas for the national lead in executions this year. The 

Office of the Attorney General’s intent to execute Mr. Sallie imminently would add to 

Georgia’s margin. As noted above, the Attorney General’s Office is vying for 150% more 

executions in 2016 than carried out in this state since the restoration of the death penalty 

pursuant to Gregg in 1976. In that spirit, Texas’s perennial, unrelenting use of capital 

punishment presents some basic insights for every other death penalty jurisdiction in regard 

to legal process governing an execution warrant.  

Vernon's Ann. Texas C.C.P. Art. 43.141(c) states: “An execution date may not be 

earlier than the 91st day after the date the convicting court enters the order setting the 

execution date.” The state senate amended this text in 2015, altering the statutory language 

established in 1995 striking the text that had contemplated that an execution date ordered 

after a stay of execution (imposed in the normal course of appellate and collateral review or 

otherwise), ensured a timeframe of not less than 30 days. The Texas rules provided 

meaningful time to return to court, when appropriate, and imposed at least a modicum of 

process for the sake of ensuring that executions were not expedited simply so that they may 

be carried out without impediment. In contrast, the stated purpose of Texas’s 2015 

amendment, according to its sponsor, was to “requir[e] sufficient notice of the scheduling of 

execution dates [in a manner that] will ensure that defendants have an opportunity to fairly 

prepare for the impending execution.” 2015 TX S.B. 1071 (NS), Leg. History, May 31, 2015. 

In that context, “sufficient notice” of an execution was deemed to be not less than 90 days, 
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id., modifying the prior 30-day minimum. 2015 TX S.B. 1071 (NS), Leg. History, May 23, 

2015. 

Georgia’s lack of process, when weighed with reference to the posture of Buck and 

the Sixth Circuit cert. petitions in the Supreme Court, supply considerable support for this 

Court to stay his reopened proceedings in order to permit the resolution of this literally vital 

interest in the application of Martinez and Trevino in Georgia.  

IV. PRAYER FOR RELIEF 

For the foregoing reasons, Petitioner moves the Court to reopen this action and to stay 

the proceedings during the pendency of the certiorari petitions of Johnson v. Carpenter, No. 

15-1193; Wright v. Westbrooks, No. 15-7828; and Abdur-Rahman v. Westbrooks, No. 16-

144; which are being held for the decision of Buck v. Davis, No. 15-8049; holding the action 

in abeyance until further briefing and argument can be made in reference to the Supreme 

Court’s imminent determination of those cases. Alternatively, Petitioner requests the  

reopening and holding of this action in abeyance for a fixed time of reasonable duration in 

order to afford Petitioner the possibility of applying the Supreme Court’s anticipated 

resolution of the foregoing matters. 

Respectfully submitted,  

/s/ Joseph J. Perkovich  
Joseph J. Perkovich 
PHILLIPS BLACK PROJECT 
PO Box 2171 
New York, NY 10008 
j.perkovich@phillipsblack.org 
jjp@jos.perkovich.name 
(212) 400-1660 (tel.) 
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John R. Martin 
MARTIN BROTHERS, P.C.  
202 The Grant Building 
44 Broad Street N.W. 
Atlanta, GA 30303 
jack@martinbroslaw.com 
(404) 522-0400 (tel.) 
 
 

November 15, 2016 
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