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CAPITAL CASE
QUESTION PRESENTED

In Simmons v. South Carolina, 512 U.S. 154 (1994),
this Court held that in cases where a capital defend-
ant’s future dangerousness is at issue, due process en-
titles the defendant to inform the jury that he will be
ineligible for parole if not sentenced to death. For
many years thereafter, the Arizona Supreme Court re-
fused to apply Simmons. In Lynch v. Arizona, 578
U.S. 613 (2016) (per curiam), this Court summarily
reversed the Arizona Supreme Court’s misapplication
of Simmons and confirmed that the Simmons rule ap-
plies in Arizona.

This petition is brought by a capital defendant in Ar-
izona whose conviction became final after Simmons
but before Lynch. He was sentenced to death after the
trial judge repeatedly denied him his right under Sim-
mons to inform the jury that he was parole-ineligible.
After this Court in Lynch applied Simmons to Ari-
zona, he sought postconviction relief in state court
seeking the relief that Simmons and Lynch require.
The Arizona Supreme Court denied his claim. Alt-
hough Arizona provides a forum for federal constitu-
tional claims on collateral review, and although the
Arizona Supreme Court recognized that Lynch “was
dictated by” Simmons, the court concluded that the
rule of Lynch should not apply to cases pending on col-
lateral review.

This petition presents the question whether this
Court’s decision in Lynch applied a settled rule of fed-
eral law that must be applied to cases pending on col-
lateral review in Arizona.

i)
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PARTIES TO THE PROCEEDING

John Montenegro Cruz was the defendant/petitioner
in the proceedings below.

The State of Arizona was the plaintiff/respondent in
the proceedings below.
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IN THE

Supreme Court of the United States

No. 21-

JOHN MONTENEGRO CRUZ,
Petitioner,
V.

STATE OF ARIZONA,
Respondent.

On Petition for a Writ of Certiorari to the
Arizona Supreme Court

PETITION FOR A WRIT OF CERTIORARI

Petitioner John Montenegro Cruz respectfully peti-
tions for a writ of certiorari to review the judgment of
the Arizona Supreme Court.

INTRODUCTION

This petition is brought by a capital defendant sen-
tenced to death in Arizona even though this Court’s
precedent at the time of his trial made clear that his
death sentence violated due process.

In Simmons v. South Carolina, 512 U.S. 154 (1994),
this Court held that in cases where a capital defend-
ant’s future dangerousness is placed at issue, due pro-
cess entitles the defendant to inform the jury that he
will be ineligible for parole if not sentenced to death.
The logic of Simmons is straightforward: Where a

(1)



2

jury is urged to impose the death penalty for fear that
the defendant will pose a future danger to society, the
defendant has a due-process right to inform the jury
that he could never be paroled, even if spared the
death penalty.

The Arizona Supreme Court responded to this
Court’s decision in Simmons by refusing to apply it,
holding in a succession of cases that capital defend-
ants in Arizona have no right to a Simmons instruc-
tion even though Arizona abolished parole in 1994.
The Arizona Supreme Court’s refusal to apply Sim-
mons prompted this Court to issue a rare summary
reversal in Lynch v. Arizona, 578 U.S. 613 (2016) (per
curiam), which held that Simmons applies in Arizona
no less than elsewhere.

This petition arises from the Arizona Supreme
Court’s subsequent refusal to apply Lynch. Petitioner
John Montenegro Cruz was sentenced to death in Ar-
izona during the interregnum between Simmons and
Lynch. The state placed his future dangerousness at
issue at trial, yet the judge repeatedly denied him his
right to inform the jury that he was parole-ineligible.
Cruz then sought postconviction relief requesting the
proper application of Simmons, as this Court had re-
affirmed it in Lynch.

This should have been an easy case. It is undisputed
that a decision like Lynch that merely applies a “set-
tled” rule of federal law must be applied to cases on
direct review and collateral review alike. See Teague
v. Lane, 489 U.S. 288 (1989). And in states like Ari-
zona that provide a postconviction forum for federal
claims, state courts must apply settled federal rules
on collateral review. See Yates v. Aiken, 484 U.S. 211,
218 (1988). Having opened its collateral review
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proceedings to federal claims, a state must “grant the
relief that federal law requires.” Id.

The Arizona Supreme Court nonetheless refused to
apply Lynch. Its decision flouts the Supremacy
Clause, misconstrues federal retroactivity, and under-
scores the Arizona Supreme Court’s continued hostil-
ity to Simmons. Its decision also conflicts with deci-
sions of the state high courts in Texas, Mississippi,
California, and Florida—all of which have applied set-
tled federal rules on collateral review in materially
identical circumstances.

The Arizona Supreme Court’s refusal to follow the
same approach here creates a square conflict on an
important issue of federal law in a case with life-or-
death stakes for Cruz, for six other defendants whose
Simmons claims the Arizona Supreme Court has like-
wise rejected, and for the nearly two dozen defendants
with Lynch claims pending on collateral review in Ar-
izona. This Court should grant the petition.

OPINIONS BELOW

The Arizona Supreme Court’s decision affirming the
denial of Cruz’s petition for postconviction relief is re-
ported at 487 P.3d 991. Pet. App. 1a-11a. The Arizona
trial court’s decision denying Cruz’s request for post-
conviction relief is unpublished. Id. at 12a-18a. The
Arizona Supreme Court’s decision affirming Cruz’s
sentence on direct review is reported at 181 P.3d 196.
Id. at 18a-62a.

JURISDICTION

The Arizona Supreme Court entered judgment
against Cruz on June 4, 2021. Cruz filed a timely mo-
tion for reconsideration, which was denied on June 23,
2021. Pet. App. 63a-64a. He had 150 days to seek



4

certiorari. He filed a timely petition for certiorari on
November 22, 2021, which the Clerk ordered refiled.
The refiled petition is timely under Supreme Court
Rule 14.5. This Court’s jurisdiction is invoked under
28 U.S.C. § 1257(a).

CONSTITUTIONAL PROVISIONS INVOLVED

The Fourteenth Amendment, U.S. Const. amend.
XIV, provides in relevant part:

“No state shall * * * deprive any person of life,
liberty, or property, without due process of
law.”

The Supremacy Clause, U.S. Const. art. VI, para. 2,
provides in relevant part:

“This Constitution, and the Laws of the United
States which shall be made in Pursuance
thereof * * * ghall be the supreme Law of the
Land; and the Judges in every State shall be
bound thereby, any Thing in the Constitution
or Laws of any State to the Contrary notwith-
standing.”

STATEMENT
A. Legal Background

1. In Simmons v. South Carolina, 512 U.S. 154
(1994), this Court held that where a capital defend-
ant’s future dangerousness is placed at issue at trial,
due process entitles the defendant to inform the jury
that he will be ineligible for parole if not sentenced to
death.

The Simmons plurality explained that when a jury
mistakenly believes that a capital defendant “could be
released on parole if he were not executed,” that belief
results in a “grievous misperception” and creates “a
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false choice between sentencing petitioner to death
and sentencing him to a limited period of incarcera-
tion.” Id. at 161-162. The plurality reasoned that be-
cause “there may be no greater assurance of a defend-
ant’s future nondangerousness to the public than the
fact that he never will be released on parole,” a “trial
court’s refusal to apprise the jury of information so
crucial to its sentencing determination” violates due
process. Id. at 163-164.

Justice O’Connor, joined by Chief Justice Rehnquist
and Justice Kennedy, concurred in the judgment.
They agreed that a defendant must be permitted to
“introduce factual evidence tending to disprove the
State’s showing of future dangerousness.” Id. at 176
(O’Connor, dJ., concurring in judgment). And they con-
cluded that “[w]here the State puts the defendant’s fu-
ture dangerousness in issue, and the only available al-
ternative sentence to death is life imprisonment with-
out possibility of parole, due process entitles the de-
fendant to inform the capital sentencing jury—by ei-
ther argument or instruction—that he is parole ineli-
gible.” Id. at 178.

This Court repeatedly affirmed the holding of Sim-
mons in the years that followed. Thus, when “a capital
defendant’s future dangerousness is at issue, and the
only sentencing alternative to death available to the
jury is life imprisonment without possibility of parole,
due process entitles the defendant to inform the jury
of his parole ineligibility.” Shafer v. South Carolina,
532 U.S. 36, 39 (2001) (quotation marks and alteration
omitted); see also Kelly v. South Carolina, 534 U.S.
246, 248, 252 (2002); Ramdass v. Angelone, 530 U.S.
156, 166 (2000).
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2. As of the date relevant here, Arizona provided two
alternatives to a death sentence for defendants con-
victed of capital murder—first, “natural life,” under
which a defendant was “not eligible for commutation,
parole * * * or release from confinement on any basis,”
and, second, “life,” under which “the defendant shall
not be released on any basis until the completion of
the service of twenty-five calendar years.” Ariz. Rev.
Stat. § 13-703(A) (2004) (recodified as Ariz. Rev. Stat.
Ann. § 13-751(A)(2)). But a separate provision of Ari-
zona law abolished parole for felons who committed
their crimes as of January 1, 1994. See id. § 41-
1604.09(I)(1). Hence, capital defendants in Arizona
who committed their crimes after 1993 were ineligible
for parole—regardless of whether they received a
“natural life” sentence or a “life” sentence.

Nonetheless, the Arizona Supreme Court “repeat-
edly held that even when a defendant’s future danger-
ousness is at issue,” a trial court need not follow Sim-
mons. State v. Escalante-Orozco, 386 P.3d 798, 828
(Ariz. 2017). The Arizona Supreme Court believed
that Simmons did not apply because capital defend-
ants in Arizona could receive “another form of release,
such as executive clemency,” State v. Lynch, 357 P.3d
119, 138-139 (Ariz. 2015), or because it would be im-
proper to “speculate” about parole-ineligibility given
that a change in law might render defendants “eligible
for parole” in the future, Pet. App. 31a.

3. In Lynch v. Arizona, 578 U.S. 613 (2016) (per cu-
riam), this Court corrected the Arizona Supreme
Court’s misapplication of Simmons in a summary re-
versal. This Court explained that, as in Simmons, the
defendant in Lynch “was ineligible for parole under
state law.” Id. at 615. And, as in Simmons, the
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defendant’s future dangerousness was at issue. Id.
Accordingly, under a straightforward application of
Simmons, the defendant in Lynch was entitled to in-
form the jury of his parole-ineligibility. Id.

This Court rejected the Arizona Supreme Court’s
contrary conclusion, explaining that it “conflicts with
this Court’s precedents.” Id.

This Court rejected the theory that a Simmons in-
struction was unnecessary because the defendant was
eligible for release other than parole after 25 years.
As the Court explained, “the only kind of release for
which Lynch would have been eligible” was “executive
clemency,” and “Simmons expressly rejected the argu-
ment that the possibility of clemency diminishes a
capital defendant’s right to inform a jury of his parole
ineligibility.” Id.

This Court also rejected the state’s attempt to dis-
tinguish Simmons on the theory that “nothing pre-
vents the legislature from creating a parole system in
the future for which Lynch would have been eligible.”
Id. at 616 (alteration omitted). The Court noted that
Simmons itself “said that the potential for future ‘leg-
islative reform’ could not justify refusing a parole-in-
eligibility instruction”—and that otherwise “a State
could always argue that its legislature might pass a
law rendering the defendant parole eligible.” Id.
(quoting Simmons, 512 U.S. at 166 (plurality opin-
ion)). Thus, “Simmons and its progeny establish[ed]
Lynch’s right to inform his jury” of the fact that “pa-
role was unavailable.” Id.

The Arizona Supreme Court subsequently recog-
nized that its decisions refusing to apply Simmons
had been incorrect. As the Arizona Supreme Court
explained, although it had “repeatedly held” that
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refusing to inform the jury about parole-eligibility
“does not violate Simmons,” “the Supreme Court re-
cently rejected this holding” in Lynch. Escalante-
Orozco, 386 P.3d at 828.

B. Factual Background

This case arises from an Arizona death penalty con-
viction that became final in 2009—after this Court de-
cided Simmons but before this Court corrected Ari-

zona’s persistent misapplication of Simmons in
Lynch.

1. Direct Review Proceedings

Petitioner John Montenegro Cruz was convicted of
capital murder and sentenced to death in 2005. Dur-
ing his trial, the state placed his future dangerousness
at issue by (among other things) vigorously seeking to
impeach an expert witness who testified that Cruz
was unlikely to pose a danger in prison. See Tran-
script at 162-169, Arizona v. Cruz, No. CR-2003-1740
(Ariz. Super. Ct. Mar. 4, 2005). Cruz repeatedly urged
the judge to allow him to inform the jury that he would
be parole-ineligible if spared execution. The judge de-
nied every request.

As particularly relevant here, counsel for Cruz in-
formed the judge that he would seek to call as a wit-
ness the chairman of the Arizona Board of Clemency,
who would testify that Cruz would be parole-ineligible
under state law if not executed. Invoking Simmons,
counsel explained that the witness would testify that
the Board “cannot parole inmates serving 25 years to
life sentences after 1994.” Successive PCR Petition
Ex. 1, at 3, Arizona v. Cruz, No. CR-2003-1740 (Ariz.
Super. Ct. Mar. 9, 2017). Counsel maintained that the
testimony was critical to prevent jurors from drawing
an “inference that if you don’t give this gentleman the
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death penalty there is a possibility that some day” he
could receive parole. Id. Ex. 3, at 39. He added that
parole-ineligibility “is a critical issue,” because “how
much more of a mitigator could there be” than to know
that if the jury gives Cruz “a life sentence, he will
never be released.” Id. Ex. 2, at 15, 18-19.

The state objected. It sought an order stating that
“the prospects of parole for an inmate sentenced to life
imprisonment are irrelevant” and cannot be consid-
ered by the jury. Motion to Preclude at 1, Arizona v.
Cruz, No. CR-2003-1740 (Ariz. Super. Ct. Dec. 9,
2004). The state argued—in direct conflict with Sim-
mons—that “[t]his idea that what the current status
of the law is in regard to what the Parole Board might
do doesn’t fit anywhere” in the jury’s role. Transcript
at 17-18, Arizona v. Cruz, No. CR-05-0163 (Ariz. Jan.
18, 2005). The state further asserted that if Cruz’s
witness testified, “he could say that’s the current
state” of the law but he doesn’t know what laws may
be enacted “five years from now or 10 years from now,
and it would be pretty speculative.” Successive PCR
Petition Ex. 3, at 37.

The judge agreed with the state and refused to allow
Cruz to inform the jury of his parole-ineligibility. Ac-
cordingly, the jury was never informed that Arizona
had made parole unavailable to Cruz. Instead, the
jury instructions affirmatively misled the jury into be-
lieving that Cruz could be eligible for parole. The
court instructed the jury that, unless Cruz were sen-
tenced to death, he could be sentenced to “[1]ife impris-
onment with a possibility of parole or release from im-
prisonment” after 25 years. Id. Ex. 7, at 8 (emphasis
added).
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The refusal to allow evidence of parole-ineligibility
contributed to the jury’s decision to sentence Cruz to
death. In a statement to the press after the jury re-
turned its sentence, the foreperson stated: “We
WANTED to find a reason to be lenient.* * * Many of
us would rather have voted for life if there was one
mitigating circumstance that warranted it. In our
minds there wasn’t. We were not given an option to
vote for life in prison without the possibility of parole.”
Motion for New Trial Ex. 9, at 4805, Arizona v. Cruz,
No. CR-2003-1740 (Ariz. Super. Ct. Mar. 21, 2005).

In Cruz’s direct appeal in 2008, the Arizona Su-
preme Court concluded that Simmons did not apply in
Arizona. The court declared—incorrectly—that
“Cruz’s case differs from Simmons” because “[n]o state
law would have prohibited Cruz’s release on parole af-
ter serving twenty-five years.” Pet. App. 250a. The
court also concluded—also incorrectly—that the trial
judge was right to exclude testimony regarding pa-
role-ineligibility because “[t]he witness would have
been asked to speculate about what the [Clemency]
Board might do in twenty-five years, when Cruz might
have been eligible for parole had he been sentenced to
life.” Id.

2. Post-Lynch Collateral Review Proceedings

After this Court in Lynch corrected the Arizona Su-
preme Court’s misapplication of Simmons, Cruz
promptly filed a successive motion for postconviction
relief in state court. He argued that the error this
Court corrected in Lynch was materially indistin-
guishable from the error that had been made in his
case.

Cruz invoked both federal law and state law to sup-
port his argument that he was entitled to the benefit
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of Lynch. Under federal law, Cruz cited the rule of
federal retroactivity articulated in Teague that a judi-
cial “decision is retroactive if the decision ‘was dic-
tated by precedent existing at the time the defend-
ant’s conviction became final.”” Petition for Review at
12. He noted that Arizona courts “adhere[] to the
Teague retroactivity framework” and that state courts
must honor federal retroactivity “under the Suprem-
acy Clause.” Id. at 12 n.3, 15. And he explained that
because Lynch applied the settled rule of Simmons,
Lynch “must be applied retroactively.” Id. at 13.

Cruz also argued that he was entitled to the benefit
of Lynch under state law. He argued that he satisfied
Arizona Rule of Criminal Procedure 32.1(g), which
provides that a defendant may seek postconviction re-
lief if “there has been a significant change in the law
that, if applicable to the defendant’s case, would prob-
ably overturn the defendant’s judgment or sentence.”
Ariz. R. Crim. P. 32.1(g). Under Arizona law, the “ar-
chetype of such a change occurs when an appellate
court overrules previously binding case law.” State v.
Shrum, 203 P.3d 1175, 1178 (Ariz. 2009). Cruz ar-
gued that he qualified for relief because Lynch “engen-
dered a significant change in [the Arizona Supreme]
Court’s application of federal constitutional law” by
overruling that court’s “misapplication of Simmons in
prior Arizona capital cases.” Petition for Review at 2.

The Arizona Supreme Court denied relief. Pet. App.
11a. Despite Cruz’s insistence that he was entitled to
relief under both federal and state law, the Arizona
Supreme Court did not address federal law at all. The
court did not cite any federal retroactivity case; did
not respond to Cruz’s argument that Lynch applies on
collateral review under federal law; and did not
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attempt to explain how Lynch could be anything other
than a straightforward application of Simmons.

Instead, the Arizona Supreme Court concluded that
Cruz failed to satisfy Rule 32.1(g), which requires a
“significant change in the law.” The court declared
that Lynch “does not represent a significant change in
the law for purposes of Rule 32.1(g)” because Lynch
merely “relied upon” Simmons, which “was clearly es-
tablished at the time of Cruz’s trial, sentencing, and
direct appeal, despite the misapplication of that law
by Arizona courts.” Pet. App. 8a-9a. The court further
maintained that Lynch was not a significant change
in the law, but instead was “a significant change in
the application of the law.” Id. at 9a. Thus, Cruz
could not obtain the benefit of Simmons now because
it had been clearly established when he was sentenced
to death, even though Cruz had been denied the ben-
efit of Simmons when he was sentenced to death be-
cause the Arizona Supreme Court had misapplied it.

The Arizona Supreme Court went further still, cit-
ing Cruz’s argument under federal law as a reason
why Cruz must lose under state law. The court seized
on Cruz’s argument that this Court’s “Lynch decision
was dictated by its earlier decision in Simmons”—an
argument made in the course of explaining why Cruz
was entitled to relief under federal law—as evidence
that Lynch could not have produced “a significant
change in the law”—as needed to obtain relief under
state law. Id. at 8a-9a.

This petition follows.
REASONS FOR GRANTING THE PETITION

For years, the Arizona Supreme Court defied this
Court’s decision in Simmons by refusing to apply the
Simmons rule to capital defendants in Arizona. This
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Court was forced to correct the Arizona Supreme
Court’s error in Lynch, a summary reversal of the Ar-
izona Supreme Court’s obvious misapplication of Sim-
mons. The Arizona Supreme Court has now re-
sponded by defying Lynch.

The decision below is wrong. Under federal law, de-
cisions like Lynch that apply a settled rule must be
given effect in cases adjudicating federal claims on col-
lateral review. The Arizona Supreme Court’s refusal
to abide by this rule of federal law creates a square
split by departing from the approach that at least four
other state high courts have taken in materially iden-
tical circumstances. This petition is an ideal vehicle
for addressing the Arizona Supreme Court’s error,
and it presents a question of life-or-death importance
for Cruz, for the other death-row inmates in Arizona
whose claims have been summarily denied since the
decision below issued, and for the nearly two dozen
inmates with similar claims pending on collateral re-
view.

To restore the supremacy of federal law in Arizona
on this important question, this Court should grant
the petition.

I. THE ARIZONA SUPREME COURT’S REFUSAL ToO
ArPLY LyYNcH DEFIES THIS COURTS
PRECEDENTS.

The Arizona Supreme Court’s refusal to apply Lynch
is indefensible. Under federal law, Lynch followed the
settled rule of Simmons and therefore applies to cases
on direct review and collateral review alike. The Su-
premacy Clause requires state courts, no less than
federal courts, to apply settled federal rules to cases
adjudicating federal claims on collateral review.
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A. Lynch Applied A Settled Rule.

Under Teague, the retroactivity of this Court’s
“criminal procedure decisions turn[s] on whether they
are novel.” Chaidez v. United States, 568 U.S. 342,
347 (2013). When this Court announces a “new rule”
of criminal procedure, “a person whose conviction is
already final may not benefit from the decision” on col-
lateral review. Id.; see Edwards v. Vannoy, 141 S. Ct.
1547, 1554 (2021). By contrast, an “old” or “settled”
rule “applies both on direct and collateral review.”
Whorton v. Bockting, 549 U.S. 406, 416 (2007). Thus,
unless an exception to Teague applies, a defendant
seeking the benefit of an intervening decision must
show “as a threshold matter that the court-made rule
of which he seeks the benefit is not ‘new.”” O’Dell v.
Netherland, 521 U.S. 151, 156 (1997).

While cases applying settled rules are sometimes de-
scribed as warranting a “retroactive” application, they
are more accurately described as raising no retroac-
tivity issue at all. When a decision merely applies
“settled precedents to new and different factual situa-
tions, no real question” arises “as to whether the later
decision should apply retrospectively.” Yates v. Aiken,
484 U.S. 211, 216 n.3 (1988) (quoting United States v.
Johnson, 457 U.S. 537, 549 (1982)). Instead, it is “a
foregone conclusion that the rule of the later case ap-
plies in earlier cases, because the later decision has
not in fact altered that rule in any material way.” Id.;
accord Desist v. United States, 394 U.S. 244, 263-264
(1969) (Harlan, J., dissenting).

A decision applies an “old” or “settled” rule when the
decision “is merely an application of the principle that
governed a prior decision to a different set of facts.”
Chaidez, 568 U.S. at 348 (quotation marks and
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alteration omitted). In other words, a rule is settled if
it was “dictated by precedent.” Vannoy, 141 S. Ct. at
1555 (quotation marks omitted). Here, it appears un-
disputed that Lynch was dictated by Simmons.

Lynch did not break new ground. Instead, it con-
cluded that “Simmons and its progeny establish
Lynch’s right to inform his jury” of the fact that “pa-
role was unavailable.” 578 U.S. at 616. This Court
rejected the contrary conclusion by applying Simmons
rather than extending it, noting that the Arizona Su-
preme Court’s decision “conflicts with this Court’s
precedents.” Id. at 615. And the Court added that
Simmons itself “expressly rejected” the arguments
that the state had advanced for distinguishing it. Id.

That Lynch was a summary reversal underscores
that it cannot have announced a new rule. Generally,
this Court “will reverse summarily when a lower court
decision is not just wrong but reflects fundamental er-
rors.” Stephen M. Shapiro et al., Supreme Court Prac-
tice § 5.12(C) (11th ed. 2019) (quotation marks omit-
ted). Summary reversals are reserved for situations
where “the law is settled and stable” and where “the
decision below is clearly in error.” Schweiker v. Han-
sen, 450 U.S. 785, 791 (1981) (per curiam) (Marshall,
dJ., dissenting). This Court does not announce new
rules through summary reversals.

The state appears to agree that Lynch applied a set-
tled rule. The state acknowledged in its brief below
that Lynch “simply applied Simmons.” Resp. to Peti-
tion for Review at 5-6; see also Oral Arg. at 22:15-21
(“Lynch * * * is doing nothing more than restating its
holding in Simmons.”). And the Arizona Supreme
Court similarly recognized the obvious: “the Supreme
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Court’s Lynch decision was dictated by its earlier de-
cision in Simmons.” Pet. App. 8a (alteration omitted).

The question whether a particular decision applies
a “new” or “settled” rule can be vexing. See Mackey v.
United States, 401 U.S. 667, 695 (1971) (Harlan, J.,
concurring). But the question in this case is easy.
Lynch applied the rule of Simmons, which was settled
in 1994 and reaffirmed repeatedly before petitioners’
convictions became final.

B. State Postconviction Courts Must Give Ef-
fect To This Court’s Decisions Applying
Settled Rules.

Under the Supremacy Clause, state courts, no less
than federal courts, must apply settled rules of federal
constitutional law in collateral proceedings adjudicat-
ing federal rights.

This Court so held in Yates, a decision that dictates
the result here. In Yates, a state prisoner sought the
benefit of a due-process rule that this Court had an-
nounced in a decision issued before his conviction be-
came final—Sandstrom v. Montana, 442 U.S. 510
(1979)—and then reaffirmed in a decision issued after
his conviction became final—Francis v. Franklin, 471
U.S. 307 (1985). Yates presented the question
whether, in state habeas proceedings, federal law re-
quired the state supreme court to apply Francis even
though that decision postdated the prisoner’s convic-
tion. See 484 U.S. at 217.

The answer was a unanimous yes. As the Court ex-
plained, it was not necessary to address the question
of “the retroactivity of cases announcing new constitu-
tional rules to cases pending on collateral review” be-
cause “Francis was merely an application of the



17

principle that governed our decision in Sandstrom
* % % which had been decided before petitioner’s trial
took place.” Id. at 215-217. The Court rejected the
state’s argument that it had “the authority to estab-
lish the scope of its own habeas corpus proceedings
and to refuse to apply a new rule of federal constitu-
tional law retroactively in such a proceeding.” Id. at
217. The Court noted, first, that “Francis did not an-
nounce a new rule.” Id. at 217-218. And the Court
added, second, that the state supreme court did not
place “any limit on the issues that it will entertain in
collateral proceedings” and it therefore “has a duty to
grant the relief that federal law requires.” Id. at 218.

What was true in Yates is true here. Like the state
in Yates, Arizona does not place any limit on the con-
stitutional issues it entertains in collateral proceed-
ings. To the contrary, Arizona broadly entitles de-
fendants to challenge their conviction or sentence on
the ground that it was imposed “in violation of the
United States or Arizona Constitutions.” See Ariz. R.
Crim. P. 32.1(a). Having chosen to open its collateral
review proceedings to federal constitutional claims,
the state in those proceedings must correctly apply
federal law. As Yates makes clear, a state may not
create a collateral forum for adjudicating federal con-
stitutional claims, yet refuse in that forum to apply
settled federal rules.

This Court has affirmed Yates time and again. In
Danforth v. Minnesota, 552 U.S. 264, 288 (2008), the
Court clarified that while state courts may be more
generous in their retroactivity decisions than federal
courts, they may not be less generous. In dissent, the
Chief Justice, joined by Justice Kennedy, would have
gone further to hold that state courts are “bound by
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our rulings on whether our cases construing federal
law are retroactive.” Id. at 292 (Roberts, C.dJ., dissent-
ing). Every Justice in Danforth thus agreed that state
courts at least “must meet” federal requirements in
applying settled federal rights on collateral review.
Id. at 288 (quotation marks omitted).

This Court extended Yates in Montgomery v. Louisi-
ana, 577 U.S. 190 (2016), requiring state courts to give
new substantive rules of constitutional law “retroac-
tive effect in [their] own collateral review proceed-
ings.” Id. at 197. The Court explained that “[ulnder
the Supremacy Clause of the Constitution, state col-
lateral review courts have no greater power than fed-
eral habeas courts to mandate that a prisoner con-
tinue to suffer punishment barred by the Constitu-
tion.” Id. at 204. Thus, “[i]f a state collateral proceed-
ing is open to a claim controlled by federal law, the
state court ‘has a duty to grant the relief that federal
law requires.”” Id. at 204-205 (quoting Yates, 484 U.S.
at 218).

Justice Scalia—joined by Justices Thomas and
Alito—dissented in Montgomery, but that dissent dis-
tinguished Yates rather than disputing it, emphasiz-
ing “the critical fact” that the claim in Yates “de-
pended upon an old rule, settled at the time of [the
defendant’s] trial.” Id. at 219 (Scalia, J., dissenting).
Justice Scalia—a member of the unanimous majority
in Yates—agreed that “when state courts provide a fo-
rum for postconviction relief, they need to play by the
‘old rules’ announced before the date on which a de-
fendant’s conviction and sentence became final.” Id.

That principle—accepted by every Justice in Yates
and undisputed since—required the Arizona Supreme
Court to apply Lynch in the proceedings below.
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C. The Arizona Supreme Court Had No Basis
To Ignore Federal Law.

Cruz squarely presented the question of federal
retroactivity in the proceedings below. He stressed
that Yates “controls the disposition of the retroactivity
issue in [this] case.” Petition for Review Reply at 4.
He maintained that the Supremacy Clause requires
the court to adhere to federal retroactivity principles.
Petition for Review at 15. And he added at oral argu-
ment that, “[bleing true to the federal requirements,
the court has to apply the law as it existed when Mr.
Cruz’s case was pending before this court on direct re-
view, and the law in effect was Simmons.” Oral Arg.
at 20:30-44.

But when the Arizona Supreme Court issued its de-
cision, its response to the extensive argument over
federal law was: Nothing.

The court’s refusal to address federal law was inex-
cusable. The Supremacy Clause “does not allow fed-
eral retroactivity doctrine to be supplanted” by a more
restrictive approach under state law. Harper v. Va.
Dep’t of Tax’n, 509 U.S. 86, 100 (1993). To the con-
trary, “States are independent sovereigns with ple-
nary authority to make and enforce their own laws as
long as they do not infringe on federal constitutional
guarantees.” Danforth, 552 U.S. at 280 (emphasis
added). In Yates itself, this Court rejected the argu-
ment that a state may provide a forum for adjudicat-
ing federal constitutional claims on collateral review
but then “refuse to apply” a decision of this Court in-
volving a settled rule. 484 U.S. at 217. The Arizona
Supreme Court had no response to this basic lesson of
Yates, which may explain why the court did not at-
tempt to address it.
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The Arizona Supreme Court’s refusal to address fed-
eral retroactivity was particularly inappropriate here.
Arizona Rule of Criminal Procedure 32.1(g), on which
the Arizona Supreme Court relied in denying Cruz re-
lief, allows prisoners to benefit only from intervening
decisions that mark a “significant change” in the law.
But, as interpreted by the Arizona Supreme Court,
this rule conflicts with the federal approach, which re-
quires courts to apply intervening decisions involving
“settled” rules. See Chaidez, 568 U.S. at 347. Defend-
ants seeking to benefit from Lynch on postconviction
review therefore confront a Catch-22—they must ar-
gue that Lynch applied a “settled” rule for federal-law
purposes and yet was a “significant change” in the law
for state-law purposes.

The Arizona Supreme Court did not hesitate to
spring this Catch-22 on Cruz. The court cited Cruz’s
accurate statement that Lynch “was dictated by” Sim-
mons (as needed under federal law) as evidence that
Lynch could not have produced “a significant change
in the law” (as needed under state law). Pet. App. 8a-
9a. But the Supremacy Clause does not permit a state
to consider constitutional claims in its postconviction
proceedings and then to close those proceedings to ex-
actly the kind of claim that federal law requires courts
to consider. By refusing to apply settled federal rules
on collateral review, Arizona’s scheme discriminates
against federal claims in a manner that this Court has
not hesitated to invalidate. E.g., Testa v. Katt, 330
U.S. 386, 394 (1947).

Because federal law is dispositive here, this Court
has jurisdiction to review the judgment below even
though the Arizona Supreme Court entirely failed to
address federal law. It is “well settled that the failure
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of the state court to pass on the Federal right” renders
its decision reviewable where “the necessary effect of
the judgment is to deny a Federal right.” Chi., B. &
Q. Ry. Co. v. Illinois, 200 U.S. 561, 580 (1906) (Harlan,
dJ.); see also Young v. Ragen, 337 U.S. 235, 238 (1949)
(“[1]t is not simply a question of state procedure when
a state court of last resort closes the door to any con-
sideration of a claim of denial of a federal right.”). The
necessary effect of the decision below was to deny
Cruz the federal right announced in Simmons and af-
firmed in Lynch. That decision is subject to this
Court’s review.

II. THE ARIZONA SUPREME COURT’S REFUSAL To
ArPPLY LYNCH CREATES A SpLIT ON A
RECURRING FEDERAL QUESTION.

The Arizona Supreme Court’s decision conflicts with
the decisions of at least four state high courts that
have reached the opposite result in materially identi-
cal circumstances. Moreover, the decision below con-
flicts with the consensus approach to federal retroac-
tivity in state courts. Even setting aside the grave
stakes that this petition raises for Cruz and the other
Arizona defendants with similar claims, this Court’s
intervention is needed to bring uniformity to this im-
portant issue of federal law.

A. The Decision Below Squarely Conflicts With
Decisions Of At Least Four State High
Courts.

In Lynch, this Court applied a settled rule of federal
law—Simmons—to correct Arizona’s misapplication
of that rule. In the Teague era, at least four state high
courts have confronted a materially identical situa-
tion—where this Court has applied a settled federal
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rule to correct the state high court’s misapplication of
that rule. In the wake of each of those decisions, each
state high court recognized that defendants were en-
titled to rely on this Court’s corrective decision alt-
hough the decision was issued after the defendant’s
conviction became final. Application of the corrective
decision did not give the defendant the benefit of a
change in the law, but merely applied the law that
should have governed to begin with.

Texas: In Penry v. Lynaugh, 492 U.S. 302 (1989),
this Court invalidated a Texas sentencing scheme
that did not allow jurors to give meaningful effect to
mitigating evidence. Id. at 318-319. Because Penry
arrived at this Court on habeas rather than direct re-
view, this Court was required to determine whether
granting relief would create a “new rule.” Id. at 313.
The Court concluded that granting relief did not
amount to “a ‘new rule’ under Teague,” but merely in-
volved an application of prior decisions. Id. at 319.

Because Penry applied a settled rule, the Texas
Court of Criminal Appeals repeatedly authorized
state habeas petitioners to rely on Penry “although
[their] trial, direct appeal, and filing of [their] writ ap-
plication all preceded the Supreme Court’s decision in
Penry.” Ex parte Goodman, 816 S.W.2d 383, 384 (Tex.
Crim. App. 1991); accord Black v. State, 816 S.W.2d
350, 364 (Tex. Crim. App. 1991). And petitioners in
Texas could similarly rely on this Court’s decisions
further refining the settled rule applied in Penry. In
one case, for example, the Texas high criminal court
took “the unusual step of reconsidering” sua sponte a
prisoner’s Penry claim on the basis of this Court’s in-
tervening decisions. Ex parte Moreno, 245 S.W.3d
419, 420 (Tex. Crim. App. 2008). In another, the court
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allowed a prisoner to rely on intervening decisions
notwithstanding a state rule—much like the Arizona
rule at issue in this case—that required prisoners to
point to “newly available law.” Ex parte Hood, 304
S.W.3d 397, 406 (Tex. Crim. App. 2010). The court
recognized that there “is no logical way in which
[cases] can simultaneously be both ‘newly available
law’ for state-court purposes and ‘clearly established
law’ for federal-court purposes.” Id. The court cor-
rectly concluded that federal law must govern. Id.

Mississippi: In Clemons v. Mississippi, 494 U.S. 738
(1990), this Court invalidated a Mississippi sentenc-
ing scheme that relied on unconstitutionally vague ag-
gravating circumstances. Two terms later, in Stringer
v. Black, 503 U.S. 222 (1992), this Court held that
Clemons did not announce a “new rule,” but instead
applied the settled rule of prior decisions.

The Mississippi Supreme Court allowed prisoners to
invoke Clemons on state habeas review even where
their convictions became final before Clemons. In
light of Stringer, the court rejected the argument that
prisoners may not rely on Clemons “based on a ‘new
rule’ theory of federal retroactivity under Teague.” Ir-
ving v. State, 618 So. 2d 58, 61 (Miss. 1992). And the
court also rejected the argument that prisoners are
“not entitled to rely on * * * Clemons as intervening
authority” under state law, which would “trap[]” pris-
oners “in the web” of conflicting state and federal law.
Id. at 61-62. The court explained that, just as the pris-
oner in Stringer itself was entitled to benefit from
Clemons on collateral review, “similarly situated peti-
tioners” may also rely on Clemons. Id. at 61; see also
Woodward v. State, 635 So. 2d 805, 811 (Miss. 1993);
Gilliard v. State, 614 So. 2d 370, 376 (Miss. 1992).
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California: In Cunningham v. California, 549 U.S.
270 (2007), this Court applied the rule of Blakely v.
Washington, 542 U.S. 296 (2004), to invalidate a pro-
vision of California’s sentencing scheme that gave
judges rather than juries the “authority to find the
facts that expose a defendant to an elevated ‘upper
term’ sentence.” Cunningham, 549 U.S. at 274-275.

Because Cunningham “did not extend or modify the
rule established in Blakely, but merely applied it to
the California sentencing scheme,” the California Su-
preme Court held that Cunningham involved a settled
rule. In re Gomez, 199 P.3d 574, 575, 578 (Cal. 2009).
Accordingly, the California Supreme Court held that
Cunningham must “applly] on collateral review of a
judgment that became final before Cunningham was
decided but after Blakely * * * was decided.” Id. at
575. The California Supreme Court explained that
this Court in Cunningham “simply applied to Califor-
nia’s sentencing law what it viewed as a bright-line
rule” of Blakely, and that Cunningham was “dictated
by Blakely, regardless of any previous disagreement
among jurists on the merits of the issue.” Id. at 579-
580. The court added that “it would not make sense
for our state courts to reject claims grounded upon
Cunningham if those claims would be granted in the
federal courts.” Id. at 576.

Florida: In Hurst v. Florida, 577 U.S. 92 (2016), this
Court applied the rule of Ring v. Arizona, 536 U.S. 584
(2002), to invalidate a Florida sentencing scheme that
authorized judges rather than juries to find certain
facts necessary to impose a death sentence. As this
Court explained, the “analysis the Ring Court applied
to Arizona’s sentencing scheme applies equally to
Florida’s.” Hurst, 577 U.S. at 98.
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Following Hurst, the Florida Supreme Court recog-
nized that petitioners may obtain the benefit of Hurst
on collateral review if their convictions became final
after Ring. The Court explained that “[b]ecause Flor-
ida’s capital sentencing statute has essentially been
unconstitutional since Ring in 2002, fairness strongly
favors applying Hurst, retroactively to that time.”
Mosley v. State, 209 So. 3d 1248, 1280 (Fla. 2016) (per
curiam); see also id. at 1283 (defendants sentenced to
death “under Florida’s former, unconstitutional capi-
tal sentencing scheme” should not be prejudiced by
the “fourteen-year delay in applying Ring to Florida”).
The Florida Supreme Court reached this result apply-
ing state law rather than federal law. But its deci-
sion—which applied the settled rule of Hurst retroac-
tively to the date it was announced in Ring—is con-
sistent with the approach that would govern under
federal law, and thus comports with the Danforth
principle that federal law sets “minimum require-
ments that States must meet but may exceed.” 552
U.S. at 288.

B. The Decision Below Conflicts With States’
Consensus Approach To Retroactivity.

In addition to conflicting with decisions reached by
at least four state high courts in materially identical
circumstances, the decision below conflicts more
broadly with the consensus approach to retroactivity
in state courts.

State courts broadly agree that decisions applying
settled rules must be given effect in state postconvic-
tion proceedings adjudicating federal rights. These
courts correctly recognize that while “a new rule” is
applicable “only to cases that are still on direct re-
view,” “an old rule applies both on direct and
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collateral review.” Acra v. State, 105 So. 3d 460, 466
(Ala. Crim. App. 2012) (quotation marks and altera-
tion omitted) (emphases added).! In refusing to apply
a settled rule to cases on collateral review, the Arizona
Supreme Court departed from the overwhelming
weight of state court precedent.

The Arizona Supreme Court itself has recognized its
obligation to give effect to decisions applying settled
rules. Even in the context of Rule 32.1(g)—the same
Arizona rule at issue here—the court observed that
“new decisions applying ‘well established constitu-
tional principles to govern a case which is closely anal-
ogous’ * * * should generally be applied retroactively,
even to cases that have become final and are before the
court on collateral proceedings.” State v. Slemmer,
823 P.2d 41, 46 (Ariz. 1991) (quoting Yates, 484 U.S.
at 216) (alteration omitted) (emphasis added). Such
decisions apply on collateral review in light of “the su-
premacy of the United States Supreme Court on

1 See People v. Smith, 66 N.E.3d 641, 651 n.13 (N.Y. 2016) (“[Aln
‘old rule’ is * * * always retroactive.”); Winward v. State, 355 P.3d
1022, 1025 (Utah 2015) (“decisions that are dictated by precedent
* % * are retroactive”); In re Yung-Cheng Tsai, 351 P.3d 138, 143
(Wash. 2015) (“[O]1ld rules apply to matters on both direct and
collateral review.”); Beach v. State, 348 P.3d 629, 638 (Mont.
2015) (defendant on collateral review “can benefit from an old
rule”); Siers v. Weber, 851 N.W.2d 731, 735 (S.D. 2014) (“If the
decision simply restates an old rule, the rule should be applied
retroactively.”); State v. Sosa, 733 S.E.2d 262, 264 (Ga. 2012) (de-
cision applies retroactively “if it is an old rule”); Perez v. State,
816 N.W.2d 354, 359 (Iowa 2012) (decision “applies retroactively
if it is not deemed a new rule”); In re State, 103 A.3d 227, 232
(N.H. 2014) (“[Aln old rule applies both on direct and collateral
review.”); Flamer v. State, 585 A.2d 736, 749 (Del. 1990) (cases
“which are merely an application of the principle that governs a
prior case” apply retroactively).
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federal issues” and because they “simply explain and
apply the rules that actually existed at the time the
case was first decided.” Id. at 47, 49. The Arizona
Supreme Court’s refusal below to follow this prece-

dent underscores its ongoing hostility to Simmons and
Lynch.?

III. THIS PETITION PROVIDES AN IDEAL
OPPORTUNITY TO ADDRESS THIS LIFE-OR-
DEATH QUESTION.

1. This petition is an excellent vehicle to address the
Arizona Supreme Court’s refusal to apply the settled
rule of Simmons and Lynch.

Cruz preserved his argument under Simmons and
Lynch at every opportunity. At trial, he repeatedly
and emphatically argued that Simmons entitled him
to inform the jury of his parole-ineligibility. He made
the same argument in a motion for a new trial and on
direct appeal to the Arizona Supreme Court. The Ar-
izona Supreme Court squarely rejected his Simmons
argument on the merits, ruling—incorrectly—that his
“case differs from Simmons” because “[n]o state law
would have prohibited Cruz’s release on parole after
serving twenty-five years.” Pet. App. 31a. And after
this Court decided Lynch, Cruz promptly filed a

2 In addition to its incompatibility with federal law, the Arizona
Supreme Court’s reliance on Rule 32.1(g) is not an “adequate”
state ground because its interpretation of Rule 32.1(g) is not
“firmly established and regularly followed.” Beard v. Kindler,
558 U.S. 53, 60 (2009); see Shrum, 203 P.3d at 1178 (holding, in
contrast to the decision below, that Rule 32.1(g) is satisfied
“when an appellate court overrules previously binding case law”);
Slemmer, 823 P.2d at 46 (adhering to Yates even in the context
of a claim under Rule 32.1(g)).
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successive petition for postconviction relief, which the
Arizona Supreme Court denied in a published opinion.

The Arizona Supreme Court held below that Lynch
did not apply to Cruz’s case. The court did not address
whether Cruz would prevail under Lynch if it did ap-
ply. This Court therefore could simply vacate the
judgment below and remand to allow the Arizona Su-
preme Court to apply Lynch in the first instance. See,
e.g., Shafer, 532 U.S. at 54-55. But if this Court were
to apply Lynch, Cruz would plainly be entitled to re-
lief. His future dangerousness was at issue at trial in
numerous respects; he was parole-ineligible under
state law; yet the trial judge refused to permit him to
inform the jury of his parole-ineligibility.

Absent intervention by this Court, he may have no
other avenue for relief. He filed his federal habeas pe-
tition in 2014—both before this Court decided Lynch
and before the Arizona Supreme Court refused to ap-
ply Lynch in his state postconviction proceedings. The
district court overseeing Cruz’s federal habeas case
found that he did not raise an argument under Sim-
mons and Lynch. See Cruz v. Ryan, No. CV-13-0389-
TUC-JGZ, 2018 WL 1524026, at *49 (D. Ariz. Mar. 28,
2018). And Cruz’s federal petition raises numerous
questions not at issue here, would be complicated by
application of AEDPA, and could take years to arrive
at this Court—with no relief for Cruz or any similarly-
situated defendant in the meantime.

This Court in recent years has not hesitated to re-
view the habeas decisions of state high courts rather
than awaiting those cases on federal habeas. The
Court has granted certiorari in more than a dozen
cases in this posture over the past five Terms,
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including in three summary reversals.? Indeed, Mont-
gomery itself arose in this posture, which allowed the
Court to resolve an important question concerning
federal retroactivity in state courts. The same would
be true here.

Since deciding Cruz’s case, the Arizona Supreme
Court has denied review in numerous cases present-
ing the same issue, making clear that it has no plans
to revisit its conclusion. See State v. Burns, No. CR-
19-0261-PC (Ariz. June 30, 2021); State v. Boggs, No.
CR-18-0580-PC (Ariz. June 30, 2021); State v. Reeves,
No. CR-19-0182-PC (Ariz. June 30, 2021); State v.
Garza, No. CR-18-0207-PC (Ariz. July 30, 2021); State
v. Gomez, No. CR-20-0354-PC (Ariz. July 30, 2021);
State v. Newell, No. CR-18-0428-PC (Ariz. Aug. 30,
2021). These defendants will file a petition for a writ
of certiorari urging the Court to resolve this same
question. And there are nearly two dozen other de-
fendants with comparable claims pending in Arizona
on collateral review. Because the Arizona Supreme
Court issued a published opinion in Cruz’s case while
denying review without explanation in the others,
Cruz’s case may be the most appropriate vehicle for
addressing the question presented.

3 See Jones v. Mississippi, 141 S. Ct. 1307 (2021); McKinney v.
Arizona, 140 S. Ct. 702 (2020); McGirt v. Oklahoma, 140 S. Ct.
2452 (2020); Madison v. Alabama, 139 S. Ct. 718 (2019); Moore
v. Texas, 139 S. Ct. 666 (2019) (per curiam); Garza v. Idaho, 139
S. Ct. 738 (2019); Moore v. Texas, 137 S. Ct. 1039 (2017); Weaver
v. Massachusetts, 137 S. Ct. 1899 (2017); Turner v. United States,
137 S. Ct. 1885 (2017); Rippo v. Baker, 137 S. Ct. 905 (2017) (per
curiam); Foster v. Chatman, 578 U.S. 488 (2016); Williams v.
Pennsylvania, 579 U.S. 1 (2016); Wearry v. Cain, 577 U.S. 385
(2016) (per curiam).
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2. This petition presents a question of life-or-death
importance—for Cruz, for the defendants whose
claims under Simmons and Lynch the Arizona Su-
preme Court has similarly rejected, and for the other
defendants with similar claims pending in Arizona.
Each defendant was sentenced to death by jurors op-
erating under the “grievous misperception” that the
defendant “could be released on parole if he were not
executed.” Simmons, 512 U.S. at 161-162 (plurality
opinion).

Refusing to inform the jury that a defendant will
never be paroled makes an enormous practical differ-
ence in the jury room. The jury’s assessment of future
dangerousness is among the most important factors
governing the decision to impose a death sentence.
See John H. Blume et al., Future Dangerousness in
Capital Cases: Always “At Issue”, 86 Cornell L. Rev.
397, 404 (2001). And a wealth of research confirms
that jurors believe that a “life sentence” is normally a
misnomer because even defendants sentenced to life
will eventually become eligible for parole. See id. at
397. “Forced to choose, jurors would prefer to see the
defendant executed rather than run the risk that he
will someday be released.” Id. Failing to inform the
jury that a defendant is parole-ineligible invites the
jury to operate on the mistaken premise that a death
sentence is the only way to ensure the defendant will
never again pose a danger to society. Id. This, in turn,
heightens the risk that “powerful racial stereotypel[s]”
regarding dangerousness will infect jury delibera-
tions. See Buck v. Davis, 137 S. Ct. 759, 776 (2017);
Turner v. Murray, 476 U.S. 28, 35 (1986) (plurality
opinion) (“there is a unique opportunity for racial prej-
udice to operate but remain undetected” in capital
sentencing).
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The Simmons error here was all the more damaging
because the judge did not merely decline to inform the
jury that the defendant was ineligible for parole (as in
Simmons), but affirmatively and erroneously in-
formed the jury that Cruz could be eligible for parole.
The trial judge instructed the jury that Cruz could be
sentenced to “[l]ife imprisonment with a possibility of
parole” unless he was executed. Successive PCR Peti-
tion Ex. 7, at 8 (emphasis added). As this Court has
recognized, such an affirmative instruction cannot
help but “focus[] the jury on the defendant’s probable
future dangerousness.” California v. Ramos, 463 U.S.
992, 1003 (1983). The prejudice to the defendant can-
not be overstated when, as here, such an instruction
is false.

This is not idle speculation. The foreman of Cruz’s
jury told the press that jurors “WANTED to * * * be
lenient,” but nonetheless imposed a death sentence
because they “were not given an option to vote for life
in prison without the possibility of parole.” Motion for
New Trial Ex. 9, at 4805. The jurors may well have
imposed a life sentence had they been told that parole
was not an option.

3. In addition to the life-or-death importance of this
issue for Cruz, this case presents an exceptionally sig-
nificant question regarding the application of federal
law in state courts. State courts must be at least as
generous as federal courts in applying federal rights
retroactively, and almost all states have adopted the
Teague framework in whole or substantial part. See
Brief for the United States as Amicus Curiae at App.
B, Montgomery v. Louisiana, 577 U.S. 190 (2016) (No.
14-280). In light of state courts’ duty to provide the
relief “that federal law requires,” Yates, 484 U.S. at
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218, it is surpassingly important that state courts
abide by their obligation to “play by the ‘old rules’ an-
nounced before the date on which a defendant’s con-
viction and sentence became final.” Montgomery, 577
U.S. at 219 (Scalia, J., dissenting). Most state courts
abide by this obligation. But in the decision below, the
Arizona Supreme Court did not.

Granting relief would require no extension of this
Court’s precedent. The Simmons issue presented here
is the same issue the Court resolved in Lynch. Fur-
ther, the parties appear to agree that Lynch involved
a settled rule. And the question whether the Arizona
Supreme Court was required to apply Lynch on collat-
eral review was answered unanimously in Yates. Fi-
nally, because other state high courts have properly
applied settled rules in comparable circumstances,
granting relief would not affect collateral review pro-
cedures outside of Arizona.

ki

If this Court rules in Cruz’s favor, he will nonethe-
less, at a minimum, spend the rest of his life in prison.
This case does not call Cruz’s conviction into question,
but instead calls into question whether the state can
sentence him to death even though he was denied his
right under federal law to inform the jury that he
would die in prison if granted mercy. This Court’s re-
view is urgently needed.



33
CONCLUSION

The petition for a writ of certiorari should be
granted.
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